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The Journalists’ Guide to 
District of Columbia v. Heller and

McDonald v. Chicago
Poynter Institute seminar, Chicago, April 1, 2013

By Prof. David B. Kopel, Adjunct Prof. of Constitutional Law at Denver University,
Sturm College of Law. Research Director, Independence Institute, Denver.
Associate Policy Analyst, Cato Institute, Washington, D.C. Co-author of Firearms
Law and the Second Amendment (Aspen, 2012), the first law school textbook on the
Second Amendment.

Introduction: This guide covers the Supreme Court’s two major recent cases on the 
right to keep and bear arms. Excerpts from the Court’s opinions are presented block-
indented text. My commentary, analysis, and explanations are in wider text, that
extends to the margins of the page. Commentary related to particularly important
parts of the opinions is in bold.

Within an opinion, I sometimes replace a long portion of text with a short summary.
To indicate that the words are mine, not the Court’s those words are [contained in 
square brackets.] Throughout the opinions, I have cut various citations, footnote
markers, cross-references, parentheticals, and so on. As in law school textbooks, the
removal of this material is intended to facilitate easier reading.

This paper concentrates on the majority opinions in Heller andMcDonald, because
the purpose is to explain what the law is today, rather than to examine the pro/con
arguments about what the law should be.
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SUPREME COURT OF THE UNITED STATES
DISTRICT OF COLUMBIA et al. v. HELLER

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA

CIRCUIT

No. 07–290. Argued March 18, 2008—Decided June 26, 2008

Supreme Court opinions always have a syllabus. This a good way to get the key
elements of a Supreme Court opinion.

In a Supreme Court case, the party which lost the case in the lower court is the
“petitioner.” The party which won the lower court case is the “respondent.” In the 
case caption, the petitioner is listed first. The Supreme Court policy is different
from almost other case captions in other courts; in other courts, the party which
originally initiated the case is listed first.

Sources for full text of Supreme Court opinions:

Cornell University Law School, Legal Information Institute,
http://www.law.cornell.edu/supct/.

Justia.com. Offers free daily opinion summaries from various courts.
http://supreme.justia.com/.

U.S. Supreme Court. Fastest source for new opinions.
http://www.supremecourt.gov/opinions/opinions.aspx.

The internal page references in the Heller case are to the “slip opinion,” the 
stapled copy of the opinion that is initially released. Later, opinions are
compiled into bound books. These books are United States Reports (the
official reporter), Supreme Court Reports (published by Thomson/West),
and Lawyer’s Edition (published by Lexis). In these bound reports, page 
numbers are consecutive from one case to the next, and so will be different
from the slip opinion. For modern cases, the versions of the opinion
available on the public Internet are almost always the slip opinions.
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Syllabus

District of Columbia law bans handgun possession by making it a
crime to carry an unregistered firearm and prohibiting the
registration of handguns; provides separately that no person may
carry an unlicensed handgun, but authorizes the police chief to
issue 1-year licenses; and requires residents to keep lawfully
owned firearms unloaded and dissembled or bound by a trigger
lock or similar device. Respondent Heller, a D. C. special
policeman, applied to register a handgun he wished to keep at
home, but the District refused. He filed this suit seeking, on
Second Amendment grounds, to enjoin the city from enforcing the
bar on handgun registration, the licensing requirement insofar as
it prohibits carrying an unlicensed firearm in the home, and the
trigger-lock requirement insofar as it prohibits the use of
functional firearms in the home. The District Court dismissed the
suit, but the D. C. Circuit reversed, holding that the Second
Amendment protects an individual’s right to possess firearms and 
that the city’s total ban on handguns, as well as its requirement
that firearms in the home be kept nonfunctional even when
necessary for self-defense, violated that right.

Held:

1. The Second Amendment protects an individual right to possess
a firearm unconnected with service in a militia, and to use that
arm for traditionally lawful purposes, such as self-defense within
the home. Pp. 2–53.

(a) The Amendment’s prefatory clause announces a purpose, but
does not limit or expand the scope of the second part, the operative
clause. The operative clause’s text and history demonstrate that it 
connotes an individual right to keep and bear arms. Pp. 2–22.

(b) The prefatory clause comports with the Court’s interpretation 
of the operative clause. The “militia” comprised all males 
physically capable of acting in concert for the common defense.
The Antifederalists feared that the Federal Government would
disarm the people in order to disable this citizens’ militia, enabling
a politicized standing army or a select militia to rule. The response
was to deny Congress power to abridge the ancient right of
individuals to keep and bear arms, so that the ideal of a citizens’ 
militia would be preserved. Pp. 22–28.
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(c) The Court’s interpretation is confirmed by analogous arms-
bearing rights in state constitutions that preceded and
immediately followed the Second Amendment . Pp. 28–30.

(d) The Second Amendment’s drafting history, while of dubious 
interpretive worth, reveals three state Second
Amendment proposals that unequivocally referred to an individual
right to bear arms. Pp. 30–32.

(e) Interpretation of the Second Amendment by scholars, courts
and legislators, from immediately after its ratification through the
late 19th century also supports the Court’s conclusion. Pp. 32–47.

(f) None of the Court’s precedents forecloses the Court’s 
interpretation. Neither United States v. Cruikshank, 92 U. S. 542,

So the Cruikshank opinion is in volume 92 of U.S. Reports, beginning on
page 542.

nor Presser v. Illinois, 116 U. S. 252, refutes the individual-rights
interpretation. United States v.Miller, 307 U. S. 174, does not
limit the right to keep and bear arms to militia purposes, but
rather limits the type of weapon to which the right applies to those
used by the militia, i.e., those in common use for lawful purposes.
Pp. 47–54.

Key summary on permissible gun controls:

2. Like most rights, the Second Amendment right is not
unlimited. It is not a right to keep and carry any weapon
whatsoever in any manner whatsoever and for whatever purpose:
For example, concealed weapons prohibitions have been upheld
under the Amendment or state analogues. The Court’s opinion 
should not be taken to cast doubt on longstanding prohibitions on
the possession of firearms by felons and the mentally ill, or laws
forbidding the carrying of firearms in sensitive places such as
schools and government buildings, or laws imposing conditions
and qualifications on the commercial sale of arms. Miller’s holding
that the sorts of weapons protected are those “in common use at 
the time” finds support in the historical tradition of prohibiting the 
carrying of dangerous and unusual weapons. Pp. 54–56.

The handgun ban is void because it outlaws a class of arms that is
overwhelmingly chosen by Americans for the lawful purpose of
self-defense, which is the core of the Second Amendment. The ban
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on armed self-defense in the home (trigger lock law, and with no
allowance to remove the trigger lock for self-defense) is void
because it interferes with self-defense:

3. The handgun ban and the trigger-lock requirement (as applied
to self-defense) violate the Second Amendment . The District’s 
total ban on handgun possession in the home amounts to a
prohibition on an entire class of “arms” that Americans 
overwhelmingly choose for the lawful purpose of self-defense.
Under any of the standards of scrutiny the Court has applied to
enumerated constitutional rights, this prohibition—in the place
where the importance of the lawful defense of self, family, and
property is most acute—would fail constitutional muster.
Similarly, the requirement that any lawful firearm in the home be
disassembled or bound by a trigger lock makes it impossible for
citizens to use arms for the core lawful purpose of self-defense and
is hence unconstitutional. Because Heller conceded at oral
argument that the D. C. licensing law is permissible if it is not
enforced arbitrarily and capriciously, the Court assumes that a
license will satisfy his prayer for relief and does not address the
licensing requirement. Assuming he is not disqualified from
exercising Second Amendment rights, the District must permit
Heller to register his handgun and must issue him a license to
carry it in the home. Pp. 56–64.

478 F. 3d 370, affirmed.

Scalia, J., delivered the opinion of the Court, in which Roberts,
C. J., and Kennedy, Thomas, and Alito, JJ., joined. Stevens,
J.,filed a dissenting opinion, in which Souter,
Ginsburg, and Breyer, JJ., joined. Breyer, J., filed a dissenting
opinion, in which Stevens, Souter, and Ginsburg, JJ., joined.

The official opinion of the Court begins here:

Justice Scalia delivered the opinion of the Court.

We consider whether a District of Columbia prohibition on the
possession of usable handguns in the home violates the Second
Amendment to the Constitution.
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The District of Columbia generally prohibits the possession of
handguns. It is a crime to carry an unregistered firearm, and the
registration of handguns is prohibited. See D. C. Code §§7–
2501.01(12), 7–2502.01(a), 7–2502.02(a)(4) (2001). Wholly apart
from that prohibition, no person may carry a handgun without a
license, but the chief of police may issue licenses for 1-year
periods. See §§22–4504(a), 22–4506.

D.C. law required a permit even to carry a handgun within one’s own home 
(e.g., from the bedroom to the kitchen); such permits were never issued.
(Handguns which had been registered within the District before 1976 could
still be owned; registration of new handguns was forbidden.)

District of Columbia law also requires residents to keep their
lawfully owned firearms, such as registered long guns, “unloaded 
and dissembled or bound by a trigger lock or similar device” unless 
they are located in a place of business or are bpeing used for lawful
recreational activities. See §7–2507.02.

[Procedural history of the case.]

II

We turn first to the meaning of the Second Amendment.

A

The Second Amendment provides: “A well regulated Militia, being 
necessary to the security of a free State, the right of the people to
keep and bear Arms, shall not be infringed.” In interpreting this 
text, we are guided by the principle that “[t]he Constitution was
written to be understood by the voters; its words and phrases were
used in their normal and ordinary as distinguished from technical
meaning.” . . .

The Second Amendment is naturally divided into two parts: its
prefatory clause and its operative clause. The former does not limit
the latter grammatically, but rather announces a purpose. The
Amendment could be rephrased, “Because a well regulated Militia 
is necessary to the security of a free State, the right of the people
to keep and bear Arms shall not be infringed.” . . . . Although this
structure of the Second Amendment is unique in our Constitution,
other legal documents of the founding era, particularly individual-
rights provisions of state constitutions, commonly included a
prefatory statement of purpose. See generally Volokh, The
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Commonplace Second Amendment, 73 N. Y. U. L. Rev. 793, 814–
821 (1998).

UCLA Law Professor Eugene Volokh is an outstanding source for
journalists on constitutional law issues. He is particularly expert on First
Amendment issues.

Logic demands that there be a link between the stated purpose
and the command. . . . But apart from that clarifying function, a
prefatory clause does not limit or expand the scope of the operative
clause. . . . Therefore, while we will begin our textual analysis with
the operative clause, we will return to the prefatory clause to
ensure that our reading of the operative clause is consistent with
the announced purpose.4

1. Operative Clause.

As in other parts of the Constitution, “right of people” refers a 
right that belongs to individual people. The right belongs
individuals not in general, not solely to individuals who are
members of the militia.

a. “Right of the People.” The first salient feature of the operative
clause is that it codifies a “right of the people.” The unamended 
Constitution and the Bill of Rights use the phrase “right of the 
people” two other times, in the First Amendment ’s Assembly-and-
Petition Clause and in the Fourth Amendment ’s Search-and-
Seizure Clause. The Ninth Amendment uses very similar
terminology (“The enumeration in the Constitution, of certain 
rights, shall not be construed to deny or disparage others retained
by the people”). All three of these instances unambiguously refer to
individual rights, not “collective” rights, or rights that may be 
exercised only through participation in some corporate body. . . .

“Keep” = “possess.” “Bear” = “carry.” “Arms” = “tools useful for 
offense or defense”

b. “Keep and bear Arms.” We move now from the holder of the 
right—“the people”—to the substance of the right: “to keep and 
bear Arms.”

Before addressing the verbs “keep” and “bear,” we interpret their 
object: “Arms.” The 18th-century meaning is no different from the
meaning today. . . . Timothy Cunningham’s important 1771 legal 
dictionary defined “arms” as “any thing that a man wears for his 

Journalist-guide-to-Heller-and-McDonald.pdf http://www.davekopel.org/2A/Journalist-guide-to-Heller-and-...

7 of 63 3/31/13 7:20 PM



8

defence, or takes into his hands, or useth in wrath to cast at or
strike another.” . . .

The term was applied, then as now, to weapons that were not
specifically designed for military use and were not employed in a
military capacity. . . .

As with anything else in the Constitution, the scope of the right is
not limited to the technology that existed in 1791.

Some have made the argument, bordering on the frivolous, that
only those arms in existence in the 18th century are protected by
the Second Amendment . We do not interpret constitutional rights
that way. Just as the First Amendment protects modern forms of
communications, e.g., Reno v. American Civil Liberties Union, 521
U. S. 844, 849 (1997), and the Fourth Amendment applies to
modern forms of search, e.g., Kyllo v. United States, 533 U. S.
27,35–36 (2001), the Second Amendment extends, prima facie,to
all instruments that constitute bearable arms, even those that
were not in existence at the time of the founding.

We turn to the phrases “keep arms” and “bear arms.” Johnson 
defined “keep” as, most relevantly, “[t]o retain; not to lose,” and 
“[t]o have in custody.” Johnson 1095. Webster defined it as “[t]o 
hold; to retain in one’s power or possession.” No party has apprised 
us of an idiomatic meaning of “keep Arms.” Thus, the most natural 
reading of “keep Arms” in the Second Amendment is to “have 
weapons.”

. . .

At the time of the founding, as now, to “bear” meant to “carry.” See 
Johnson 161; Webster; T. Sheridan, A Complete Dictionary of the
English Language (1796); 2 Oxford English Dictionary 20 (2d ed.
1989) (hereinafter Oxford). When used with “arms,” however, the 
term has a meaning that refers to carrying for a particular
purpose—confrontation. In Muscarello v. United States, 524 U. S.
125 (1998), in the course of analyzing the meaning of “carries a 
firearm” in a federal criminal statute, Justice Ginsburg wrote that
“[s]urely a most familiar meaning is, as the Constitution’s Second
Amendment … indicate[s]: ‘wear, bear, or carry … upon the person 
or in the clothing or in a pocket, for the purpose … of being armed 
and ready for offensive or defensive action in a case of conflict with
another person.’ ” Id., at 143 (dissenting opinion) (quoting Black’s 
Law Dictionary 214 (6th ed. 1998)). We think that Justice
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Ginsburg accurately captured the natural meaning of “bear arms.” 
Although the phrase implies that the carrying of the weapon is for
the purpose of “offensive or defensive action,” it in no way connotes 
participation in a structured military organization.

. . .

[Long discussion of why “bear arms” does not mean “bearing arms 
only while engaged in militia service.”]

c. Meaning of the Operative Clause. Putting all of these textual
elements together, we find that they guarantee the individual
right to possess and carry weapons in case of confrontation. This
meaning is strongly confirmed by the historical background of the
Second Amendment.

Key philosophical point: the right to keep and bear arms is a pre-
existing right, recognized in English common law, and deriving
from natural law. Similarly, the First Amendment does not “grant” 
Americans the freedom of speech; the First and Second
Amendment instead aims to ensure that the federal government
will respect these inherent, pre-existing rights.

We look to this because it has always been widely understood that
the Second Amendment, like the First and Fourth Amendment s,
codified a pre-existing right. The very text of the Second
Amendment implicitly recognizes the pre-existence of the right
and declares only that it “shall not be infringed.” As we said 
in United States v. Cruikshank, 92 U. S. 542, 553 (1876), “[t]his is 
not a right granted by the Constitution. Neither is it in any
manner dependent upon that instrument for its existence. The
Second amendment declares that it shall not be infringed … .”16

[History of right to arms in England, with the 1689 English Bill of
Rights resulting from previous attempts by the Stuart Kings to
disarm their political opponents, and the public in general.]

And, of course, what the Stuarts had tried to do to their political
enemies, George III had tried to do to the colonists. In the
tumultuous decades of the 1760’s and 1770’s, the Crown began to
disarm the inhabitants of the most rebellious areas. That provoked
polemical reactions by Americans invoking their rights as
Englishmen to keep arms.
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[Although Scalia does not provide a full history of the American
Revolution, the way the British accidentally turned their political
dispute with the Americans with a war was via gun control: the
Fall 1774 embargo on import of arms and ammunition to the
colonies; the Redcoats’ pre-dawn seizures of public stores of arms
and gunpowder in Massachusetts and Virginia; and then on April
19, 1775, house-to-house searches and seizures of arms in
Lexington and Concord started a shooting war.]

Like other rights, the Second Amendment right is not unlimited.
Just as the First Amendment does not protect the right to free
speech for every possible purpose (e.g., obscenity, libel), the
Second Amendment does not protect a right to own and carry arms
for every possible purpose.

There seems to us no doubt, on the basis of both text and history,
that the Second Amendment conferred an individual right to keep
and bear arms. Of course the right was not unlimited, just as
the First Amendment’s right of free speech was not, see, e.g.,
United States v. Williams, 553 U. S. ___ (2008). Thus, we do not
read the Second Amendment to protect the right of citizens to
carry arms for any sort of confrontation, just as we do not read
the First Amendment to protect the right of citizens to speak for
any purpose. Before turning to limitations upon the individual
right, however, we must determine whether the prefatory clause of
the Second Amendment comports with our interpretation of the
operative clause.

2. Prefatory Clause.

The prefatory clause reads: “A well regulated Militia, being 
necessary to the security of a free State … .”

a. “Well-Regulated Militia.” In United States v.Miller, 307 U. S.
174, 179 (1939), we explained that “the Militia comprised all males 
physically capable of acting in concert for the common defense.” 
That definition comports with founding-era sources. . . .

[detailed history of the militia.]

Finally, the adjective “well-regulated” implies nothing more than 
the imposition of proper discipline and training. See Johnson 1619
(“Regulate”: “To adjust by rule or method”); Rawle 121–122; cf. Va.
Declaration of Rights §13 (1776), in 7 Thorpe 3812, 3814 (referring
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to “a well-regulated militia, composed of the body of the people,
trained to arms”).

b. “Security of a Free State.” The phrase “security of a free state” 
meant “security of a free polity” . . .

[Founding era example of “a free state” used in the above sense.]

Militias were considered “necessary” because

1. They defend against invasions and insurrections.
2. They reduce the need for a professional standing army (which
experience in other nations, from the Roman Republic to the present,
had often shown could be misused to create a military dictatorship).

3. The militia could resist a domestic tyrant.

There are many reasons why the militia was thought to be
“necessary to the security of a free state.” See 3 Story §1890. First,
of course, it is useful in repelling invasions and suppressing
insurrections. Second, it renders large standing armies
unnecessary—an argument that Alexander Hamilton made in
favor of federal control over the militia. The Federalist No. 29, pp.
226,227 (B. Wright ed. 1961) (A. Hamilton). Third, when the able-
bodied men of a nation are trained in arms and organized, they are
better able to resist tyranny.

3. Relationship between Prefatory Clause and Operative Clause

We reach the question, then: Does the preface fit with an
operative clause that creates an individual right to keep and bear
arms? It fits perfectly, once one knows the history that the
founding generation knew and that we have described above. That
history showed that the way tyrants had eliminated a militia
consisting of all the able-bodied men was not by banning the
militia but simply by taking away the people’s arms, enabling a 
select militia or standing army to suppress political opponents.
This is what had occurred in England that prompted codification
of the right to have arms in the English Bill of Rights.

. . . It was understood across the political spectrum that the right
helped to secure the ideal of a citizen militia, which might be
necessary to oppose an oppressive military force if the
constitutional order broke down.
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It is therefore entirely sensible that the Second Amendment’s 
prefatory clause announces the purpose for which the right was
codified: to prevent elimination of the militia. The prefatory clause
does not suggest that preserving the militia was the only reason
Americans valued the ancient right; most undoubtedly thought it
even more important for self-defense and hunting. But the threat
that the new Federal Government would destroy the citizens’ 
militia by taking away their arms was the reason that right—
unlike some other English rights—was codified in a written
Constitution. . . .

B

Our interpretation is confirmed by analogous arms-bearing rights
in state constitutions that preceded and immediately followed
adoption of the Second Amendment. . . . [Pennsylvania, Vermont,
North Carolina, Massachusetts]

Between 1789 and 1820, nine States adopted Second
Amendment analogues. Four of them—Kentucky, Ohio, Indiana,
and Missouri—referred to the right of the people to “bear arms in 
defence of themselves and the State.” Another three States—
Mississippi, Connecticut, and Alabama—used the even more
individualistic phrasing that each citizen has the “right to bear 
arms in defence of himself and the State.” Finally, two States—
Tennessee and Maine—used the “common defence” language of 
Massachusetts. . . .That of the nine state constitutional protections
for the right to bear arms enacted immediately after 1789 at least
seven unequivocally protected an individual citizen’s right to self-
defense is strong evidence that that is how the founding
generation conceived of the right. . . .

The historical narrative that petitioners must endorse would thus
treat the Federal Second Amendment as an odd outlier, protecting
a right unknown in state constitutions or at English common law,
based on little more than an overreading of the prefatory clause.

C

[Madison and Congress rejected proposals to make State powers
over the militia concurrent with congressional powers over the
militia.]
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We now address how the Second Amendment was interpreted
from immediately after its ratification through the end of the 19th
century.

All 19th century legal commentators, with the exception of one obscure
author, treated the Second Amendment as an individual right which
included the right to arms for personal defense.

1. Post-ratification Commentary

St. George Tucker’s version of Blackstone’s Commentaries, . . .

In 1825, William Rawle, a prominent lawyer who had been a
member of the Pennsylvania Assembly that ratified the Bill of
Rights, published an influential treatise, . . .

[Supreme Court Justice] Joseph Story published his famous
Commentaries on the Constitution of the United States in 1833. . .
.

Antislavery advocates routinely invoked the right to bear arms
for self-defense. [Joel Tiffany, Lysander Spooner.] In his famous
Senate speech about the 1856 “Bleeding Kansas” conflict, 
[Massachusetts U.S. Rep.] Charles Sumner [argued that the
pro-slavery territorial government’s disarmament of anti-
slavery settlers violated the Second Amendment.]

We have found only one early 19th-century commentator who
clearly conditioned the right to keep and bear arms upon service
in the militia—and he recognized that the prevailing view was
to the contrary. [Benjamin Oliver, 1832.]

2. Pre-Civil War Case Law

The 19th-century cases that interpreted the Second
Amendment universally support an individual right
unconnected to militia service. Houston v.Moore [1820 Supreme
Court case on the overlap between State and Federal powers
over the militia.]

In the famous fugitive-slave case of Johnson v. Tompkins, 13
F. Cas. 840, 850, 852 (CC Pa. 1833), Baldwin, sitting as a circuit
judge, cited both the Second Amendment and the Pennsylvania
analogue for his conclusion that a citizen has “a right to carry 
arms in defence of his property or person, and to use them, if
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either were assailed with such force, numbers or violence as
made it necessary for the protection or safety of either.”

In the 18th and 19th centuries, Supreme Court Justices also served part-
time as judges on lower federal courts. The above case is one which
Justice Henry Baldwin served on a federal circuit court of appeals panel.

Many early 19th-century state cases indicated that the Second
Amendment right to bear arms was an individual right
unconnected to militia service, though subject to certain
restrictions. [For example, Virginia 1824; Maryland 1843;
Michigan 1829.]

The next two state cases are presented as models of correct
interpretation of the Second Amendment. The cases strike down
bans on the open carry of handguns, while upholding bans on
concealed carry.

In Nunn v. State, 1Ga. 243, 251 (1846), the Georgia Supreme
Court construed the Second Amendment as protecting the
“natural right of self-defence” and therefore struck down a ban 
on carrying pistols openly. Its opinion perfectly captured the
way in which the operative clause of the Second
Amendment furthers the purpose announced in the prefatory
clause, in continuity with the English right:

“The right of the whole people, old and young, men, women and 
boys, and not militia only, to keep and bear arms of every
description, and not such merely as are used by
the militia, shall not be infringed, curtailed, or broken in upon,
in the smallest degree; and all this for the important end to be
attained: the rearing up and qualifying a well-regulated militia,
so vitally necessary to the security of a free State. Our opinion
is, that any law, State or Federal, is repugnant to the
Constitution, and void, which contravenes this right, originally
belonging to our forefathers, trampled under foot by Charles I.
and his two wicked sons and successors, re-established by the
revolution of 1688, conveyed to this land of liberty by the
colonists, and finally incorporated conspicuously in our own
Magna Charta!”

Likewise, in State v. Chandler, 5 La. Ann. 489, 490 (1850), the
Louisiana Supreme Court held that citizens had a right to carry
arms openly: “This is the right guaranteed by the Constitution 
of the United States, and which is calculated to incite men to a
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manly and noble defence of themselves, if necessary, and of
their country, without any tendency to secret advantages and
unmanly assassinations.”

[Discussion of why the Court rejects an 1840 Tennessee case
which held that individuals people have right to possess arms,
but not to carry them.]

3. Post-Civil War Legislation.

[Discussion of how immediately after the Civil War, the former
Confederate states enacted Black Codes, which forbade the
freedmen to possess arms. Congress saw this as a violation of
the Second Amendment, attempted to stop the disarmament by
passing the Freedmen’s Bureau Bill, the Civil Rights Act, and
the Fourteenth Amendment. This history will be discussed in
much greater depth in McDonald v. Chicago.]

4. Post-Civil War Commentators.

Every late-19th-century legal scholar that we have read
interpreted the Second Amendment to secure an individual
right unconnected with militia service. The most famous was
the judge and professor Thomas Cooley . . .

In a section entitled “The Right in General,” he continued:

“It might be supposed from the phraseology of this provision 
that the right to keep and bear arms was only guaranteed to the
militia; but this would be an interpretation not warranted by
the intent. The militia, as has been elsewhere explained,
consists of those persons who, under the law, are liable to the
performance of military duty, and are officered and enrolled for
service when called upon. But the law may make provision for
the enrolment of all who are fit to perform military duty, or of a
small number only, or it may wholly omit to make any provision
at all; and if the right were limited to those enrolled, the
purpose of this guaranty might be defeated altogether by the
action or neglect to act of the government it was meant to hold
in check. The meaning of the provision undoubtedly is, that the
people, from whom the militia must be taken, shall have the
right to keep and bear arms; and they need no permission or
regulation of law for the purpose. But this enables government
to have a well-regulated militia; for to bear arms implies
something more than the mere keeping; it implies the learning

Journalist-guide-to-Heller-and-McDonald.pdf http://www.davekopel.org/2A/Journalist-guide-to-Heller-and-...

15 of 63 3/31/13 7:20 PM



16

to handle and use them in a way that makes those who keep
them ready for their efficient use; in other words, it implies the
right to meet for voluntary discipline in arms, observing in
doing so the laws of public order.” Id., at 271.

All other post-Civil War 19th-century sources we have found
concurred with Cooley. One example from each decade will
convey the general flavor:

“… . The clause is analogous to the one securing the freedom of
speech and of the press. Freedom, not license, is secured; the
fair use, not the libellous abuse, is protected.” J. Pomeroy, An 
Introduction to the Constitutional Law of the United States
152–153 (1868) (hereinafter Pomeroy).

[Oliver Wendell Holmes; B. Abbott; John Ordronaux]

E

We now ask whether any of our precedents forecloses the
conclusions we have reached about the meaning of the Second
Amendment .

United States v. Cruikshank, 92 U. S. 542 [1876], in the course
of vacating the convictions of members of a white mob for
depriving blacks of their right to keep and bear arms, held that
the Second Amendment does not by its own force apply to
anyone other than the Federal Government.. . .

Presser v. Illinois, 116 U. S. 252 (1886), held that the right to
keep and bear arms was not violated by a law that forbade
“bodies of men to associate together as military organizations, 
or to drill or parade with arms in cities and towns unless
authorized by law.” . . . Presser said nothing about the Second
Amendment ’s meaning or scope, beyond the fact that it does
not prevent the prohibition of private paramilitary
organizations.

United States v. Miller, 1939, upheld the strict system of taxation
and registration for short-barreled shotguns, which had been
enacted by the National Firearms Act of 1934. (With similar rules
for machine guns.) The Miller opinion, by the notoriously
indolent Justice James Clark McReynolds, was terse and
opaque, and scholars subsequently spent decades arguing about
what it means. After a detailed analysis of the history and text of
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Miller, the Heller opinion provides the modern interpretation of
Miller’s meaning:

We therefore readMiller to say only that the Second
Amendment does not protect those weapons not typically
possessed by law-abiding citizens for lawful purposes, such as
short-barreled shotguns. That accords with the historical
understanding of the scope of the right, see Part III, infra.

The above text suggests that the Second Amendment protects
arms which are “typically possessed by law-abiding purposes.”
Precisely which arms fall within this protection can be debated.
What we can say for certain, from Heller itself, is that handguns
are within scope of the Second Amendment—even though
handguns are used in half of all U.S. homicides, and are used in
other violent crimes vastly far more often than are rifles or
shotguns. Thus, Heller seems to say that even if a type of arms is
frequently misused by criminals (as handguns definitely are) it
may not be banned if the “typical” use of that arm is for law-
abiding purposes (since the vast majority of handgun owners are
law-abiding).

[It is not surprising that it has taken the Court until 2008 to
provide a definitive case on the Second Amendment. Not until
1931 did the Court hold that a law violated the First
Amendment freedom of speech. Not until 1948 did the Court
hold that a law violated the First Amendment clause against
the establishment of religion. First Amendment limitations on
libel law were not articulated until 1964.]

III

Like most rights, the right secured by the Second
Amendment is not unlimited. From Blackstone through the
19th-century cases, commentators and courts routinely
explained that the right was not a right to keep and carry any
weapon whatsoever in any manner whatsoever and for
whatever purpose. . . . For example, the majority of the 19th-
century courts to consider the question held that prohibitions on
carrying concealed weapons were lawful under the Second
Amendment or state analogues. See,e.g., State v. Chandler, 5
La. Ann., at 489–490; Nunn v. State, 1 Ga., at 251; see generally
2 Kent *340, n. 2; The American Students’ Blackstone 84, n. 11 
(G. Chase ed. 1884). Although we do not undertake an
exhaustive historical analysis today of the full scope of
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the Second Amendment, nothing in our opinion should be taken
to cast doubt on longstanding prohibitions on the possession of
firearms by felons and the mentally ill, or laws forbidding the
carrying of firearms in sensitive places such as schools and
government buildings, or laws imposing conditions and
qualifications on the commercial sale of arms.26

Footnote 26: We identify these presumptively lawful regulatory
measures only as examples; our list does not purport to be
exhaustive.

The above paragraph is a very important guide to the scope of
permissible gun controls. Each of the particular types of
controls identified as permissible by the Court is an exception
which proves a general rule about the Second Amendment:

1. Guns may be banned for convicted felons and the mentally
ill. This is the exception to the general rule that
individuals have a right to arms. Post-Heller, lower courts
have mostly upheld bans on other categories of prohibited
persons (e.g., domestic violence misdemeanants; illegal
aliens). Some courts have ruled that lifetime disarmament
is impermissible in certain cases (e.g., a person who was
convicted of a marijuana crime in 1972, and has stayed out
of trouble ever since then).

2. Gun carrying may be banned in “sensitive places.” 
Likewise, a legislature may prohibit concealed carry.
These are exceptions to the general rule that Americans
have a right to carry guns. Lower courts are spending lots
of time arguing over what constitutes a “sensitive place.” 
The concealed carry exception is well-supported by 19th
century case law, although somewhat at odds with modern
practice, in which the normal mode of carry is via a
concealed carry permit which is issued pursuant to
objective criteria, so that adults who pass a fingerprint-
based background check, and a safety training class, can
obtain a permit.

3. The approval of “conditions and qualifications on the 
commercial sale of arms” seems to validate the National
Instant Criminal Background Check System for sales by
gun stores, and the requirement that gun stores have
Federal Firearms License. The reference to “commercial 
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sale” casts some doubt on laws which impose special 
restrictions on non-commercial temporary transfers (not
sales) of firearms. E.g., in New Jersey, you can’t bring you 
gun to a friend’s house, and let him examine it for a few 
minutes, without advance permission from the police.
Many 2013 proposals about “universal background checks”
would also apply to temporary non-sale transfers (e.g.,
letting your spouse borrow your gun for two weeks).

Next, the Court outlines another major part of the Second Amendment
boundary: the Amendment protects arms which are “in common use,” 
and this does not include military weapons, such as automatic rifles:

We also recognize another important limitation on the right to
keep and carry arms. Miller said, as we have explained, that the
sorts of weapons protected were those “in common use at the 
time.” 307 U. S., at 179. We think that limitation is fairly
supported by the historical tradition of prohibiting the carrying
of “dangerous and unusual weapons.”….

It may be objected that if weapons that are most useful in
military service—M-16 rifles and the like—may be banned, then
the Second Amendment right is completely detached from the
prefatory clause. But as we have said, the conception of the
militia at the time of the Second Amendment ’s ratification was 
the body of all citizens capable of military service, who would
bring the sorts of lawful weapons that they possessed at home
to militia duty. It may well be true today that a militia, to be as
effective as militias in the 18th century, would require
sophisticated arms that are highly unusual in society at large.
Indeed, it may be true that no amount of small arms could be
useful against modern-day bombers and tanks. But the fact that
modern developments have limited the degree of fit between the
prefatory clause and the protected right cannot change our
interpretation of the right.

IV

We turn finally to the law at issue here. As we have said, the
law totally bans handgun possession in the home. It also
requires that any lawful firearm in the home be disassembled or
bound by a trigger lock at all times, rendering it inoperable.
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As the quotations earlier in this opinion demonstrate, the
inherent right of self-defense has been central to the Second
Amendment right. The handgun ban amounts to a prohibition
of an entire class of “arms” that is overwhelmingly chosen by
American society for that lawful purpose. The prohibition
extends, moreover, to the home, where the need for defense of
self, family, and property is most acute. Under any of the
standards of scrutiny that we have applied to enumerated
constitutional rights, banning from the home “the most 
preferred firearm in the nation to ‘keep’ and use for protection 
of one’s home and family,” 478 F. 3d, at 400, would fail
constitutional muster.

So the core of the Second Amendment is self-defense, and the
core of the core is defense of the home. Because handguns are
the type of arm that is “overwhelmingly” chosen by Americans 
for home defense, they may not be banned.

“Standards of scrutiny” is a reference to the Court’s multi-tier system of
scrutiny for many constitutional cases. To simplify:

1. The “rational basis” test is used when no enumerated 
constitutional right is involved. (E.g., the City Council says that
pool halls must close by midnight.) To pass the test, government
must have a “legitimate” purpose, and the law must have a
“rational” relation to that purpose. The vast majority of laws can 
pass this test, but a few do not (e.g., a law against oral and anal
sex by consenting adults, stricken in Lawrence v. Texas, for lack of
a legitimate government purpose).

2. Under “intermediate scrutiny,” there must be an “important” 
government interest, and the law must have a “substantial” 
relation to that interest. Among the situations for judicial use of
intermediate scrutiny are laws which discriminate based on
gender, and or laws which set time, place, and manner
restrictions on speech in public places.

3. In “strict scrutiny,” there must be a “compelling” government 
interest, and the law must be “narrowly tailored” to further that 
interest. Strict scrutiny is applied to laws which discriminate
based on race, and to most laws which restrict speech based on
the content of the speech.
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Intermediate and strict scrutiny have a variety of subtests, which can
vary based on the particular sub-type of right that is involved.
Intermediate and strict scrutiny are both forms of “heightened scrutiny.”

Heller says that a handgun ban fails intermediate scrutiny and also fails
strict scrutiny. Post-Heller, lower courts have been trying to figure out
what types of scrutiny to apply in gun cases. For example, in Ezell v.
Chicago, the 7th Circuit applied “not quite strict scrutiny” to strike down 
the city council’s ban on all shooting ranges; shooting ranges were not 
the core right (self-defense), but were close to core (practice for self-
defense). This has been the general approach to First Amendment cases;
the closer to the core of the right, the more vigorous the judicial scrutiny.

Few laws in the history of our Nation have come close to the
severe restriction of the District’s handgun ban. . . .

Generally speaking, the Court is more comfortable in ruling against
outliers than in ruling that something which most states do is
unconstitutional.

It is no answer to say, as petitioners do, that it is permissible to
ban the possession of handguns so long as the possession of
other firearms (i.e., long guns) is allowed. It is enough to note,
as we have observed, that the American people have considered
the handgun to be the quintessential self-defense weapon.
There are many reasons that a citizen may prefer a handgun for
home defense: It is easier to store in a location that is readily
accessible in an emergency; it cannot easily be redirected or
wrestled away by an attacker; it is easier to use for those
without the upper-body strength to lift and aim a long gun; it
can be pointed at a burglar with one hand while the other hand
dials the police. Whatever the reason, handguns are the most
popular weapon chosen by Americans for self-defense in the
home, and a complete prohibition of their use is invalid.

Next, the Court rules against the D.C. trigger lock law, which did not
allow a gun to be unlocked for use for home defense. The Court rejected
D.C.’s claim in its Supreme Court brief (which contradicted D.C.’s 
position earlier in the case) that the trigger lock law had an implicit
exception for self-defense.

We must also address the District’s requirement (as applied to 
respondent’s handgun) that firearms in the home be rendered 
and kept inoperable at all times. This makes it impossible for
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citizens to use them for the core lawful purpose of self-defense
and is hence unconstitutional. . . .

Finally, the Court rules against D.C.’s law requiring a license to carry a 
handgun even within the home, and simultaneous refusal to issue such
licenses.

Apart from his challenge to the handgun ban and the trigger-
lock requirement respondent asked the District Court to enjoin
petitioners from enforcing the separate licensing requirement
“in such a manner as to forbid the carrying of a firearm within 
one’s home or possessed land without a license.” App. 59a. . . .

After case, D.C. repealed the carry license law entirely. No license is
required for intra-home carry. No license is available for carry in public
places.

The remainder of the opinion addresses Justice Breyer’s dissent. The 
majority rejects Breyer’s view that certain colonial era laws (such as safe
storage laws for large quantities of gunpowder) can be analogized to
uphold the D.C. handgun ban. More broadly, the Court rejects Justice
Breyer’s “interest-balancing” approach:

After an exhaustive discussion of the arguments for and
against gun control, Justice Breyer arrives at his interest-
balanced answer: because handgun violence is a problem,
because the law is limited to an urban area, and because there
were somewhat similar restrictions in the founding period (a
false proposition that we have already discussed), the interest-
balancing inquiry results in the constitutionality of the
handgun ban. QED.

We know of no other enumerated constitutional right whose
core protection has been subjected to a freestanding “interest-
balancing” approach. The very enumeration of the right takes 
out of the hands of government—even the Third Branch of
Government—the power to decide on a case-by-case basis
whether the right is really worth insisting upon. A
constitutional guarantee subject to future judges’ assessments 
of its usefulness is no constitutional guarantee at all.
Constitutional rights are enshrined with the scope they were
understood to have when the people adopted them, whether or
not future legislatures or (yes) even future judges think that
scope too broad. We would not apply an “interest-balancing” 
approach to the prohibition of a peaceful neo-Nazi march
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through Skokie. See National Socialist Party of
America v. Skokie, 432 U. S. 43 (1977) (per curiam). The First
Amendment contains the freedom-of-speech guarantee that the
people ratified, which included exceptions for obscenity, libel,
and disclosure of state secrets, but not for the expression of
extremely unpopular and wrong-headed views. The Second
Amendment is no different. Like the First, it is the
very product of an interest-balancing by the people—
which Justice Breyer would now conduct for them anew. And
whatever else it leaves to future evaluation, it surely elevates
above all other interests the right of law-abiding, responsible
citizens to use arms in defense of hearth and home.
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We are aware of the problem of handgun violence in this
country, and we take seriously the concerns raised by the
manyamici who believe that prohibition of handgun ownership
is a solution. The Constitution leaves the District of Columbia a
variety of tools for combating that problem, including some
measures regulating handguns, see supra, at 54–55, and n. 26.
But the enshrinement of constitutional rights necessarily takes
certain policy choices off the table. These include the absolute
prohibition of handguns held and used for self-defense in the
home. Undoubtedly some think that the Second Amendment is
outmoded in a society where our standing army is the pride of
our Nation, where well-trained police forces provide personal
security, and where gun violence is a serious problem. That is
perhaps debatable, but what is not debatable is that it is not the
role of this Court to pronounce the Second Amendment extinct.

We affirm the judgment of the Court of Appeals.

It is so ordered.
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McDonald v. Chicago
Introduction:

The Second Amendment by its own terms applies directly to the federal
government. (And, therefore, to entities such as the D.C. Council, whose powers
derive solely from a grant by Congress.) Does the Second Amendment also apply to
the States (and therefore also to local governments, which are subdivisions of a
state)?McDonald answered in the affirmative.

Today, we are very used to the idea that the Bill of Rights applies to the States. But
this was not always true. Before the Civil War, most courts (with the exception of
some state Supreme Courts) considered the Bill of Rights to only be a limit on the
federal government. To remedy the problem, the Fourteenth Amendment was
passed by Congress in 1866, and ratified by the States in 1868. Although legal
scholars have long debated the issue, the view of most experts is that the “Privileges 
or Immunities” clause of the Fourteenth Amendment was intended to make all of 
Amendments I through VIII applicable to the States.

However, the Supreme Court in The Slaughter-House Cases (1873) and Cruikshank
(1876) essentially nullified the Privileges or Immunities clause.

Beginning in the late 19th century, the Court began using the “Due Process” clause 
of the Fourteenth Amendment to selectively “incorporate” particular portions of the 
Bill of Rights, to make them enforceable against the States. By the early 1970s,
there were only a few remaining items in the Bill of Rights which had not been
incorporated. These unincorporated items included the Second Amendment, the
Third Amendment (quartering of soldiers in homes), part of the Fifth Amendment
(requirement for grand jury indictment in felony cases), the Seventh Amendment
(jury trial right in civil cases), and part of the Eighth Amendment (prohibition on
excessive fines).

The modern approach to incorporating a right asks whether the right is
“fundamental” to the American system of ordered liberty. In particular, the right
must be deeply rooted in America’s history and tradition. Justice Alito’s opinion for
the Court inMcDonald had an easy time applying the Court’s modern test, and
concluding that the Second Amendment is incorporated.

Justice Thomas, in a concurring opinion, got to the same result, but favored doing
so via the Privileges or Immunities clause. Historically speaking, he was right, but
the other four Justices in the majority were unwilling to call into question many
decades of precedent. The Thomas opinion is a Black Power manifesto, citing
Frederick Douglass and other luminaries for the necessity of Black people to have
arms in order to protect themselves from white mobs and other oppressors.
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Justice Stevens, in a lone dissent, preferred the approach that was sometimes used
by the Court through the 1950s: making the States obey only a lesser version of the
right, rather than the full right which applies to the federal government. Notably,
Justice Stevens also harkens back to an older view (common in the 1920s) which
does not look primarily at whether a right is contained in the Bill of Rights, but at
whether the right itself is fundamental.

Thus, according to the Stevens view, even if the Second Amendment had never been
written, the Fourteenth Amendment’s guarantee of “liberty” would encompass the 
right to have a gun in the home for self-defense. However, Stevens’ deference to
local conditions would still allow for some cities to ban handguns, except for people
(such as an elderly woman) who might be able to show that they really needed a
handgun rather than a long gun for self-defense.

Justice Breyer, in an opinion joined by Justices Sotomayor and Ginsburg, argued for
over-ruling Heller, and also argued that the Second Amendment is not really
fundamental. Most of his arguments about what the Second Amendment is not
fundamental (e.g., the right is controversial; over the course of American history,
one can find some jurisdictions which have imposed severe restrictions on the right)
could equally well have been used against incorporation of all other rights.
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Syllabus

SUPREME COURT OF THE UNITED STATES
McDONALD et al. v . CITY OF CHICAGO, ILLINOIS, et al.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT

No. 08–1521. Argued March 2, 2010—Decided June 28, 2010

Two years ago, in District of Columbia v. Heller, 554 U. S. ___, this
Court held that the Second Amendment protects the right to keep
and bear arms for the purpose of self-defense and struck down a
District of Columbia law that banned the possession of handguns
in the home. Chicago (hereinafter City) and the village of Oak
Park, a Chicago suburb, have laws effectively banning handgun
possession by almost all private citizens. After Heller, petitioners
filed this federal suit against the City, which was consolidated
with two related actions, alleging that the City’s handgun ban has 
left them vulnerable to criminals. They sought a declaration that
the ban and several related City ordinances violate the Second
and Fourteenth Amendments. Rejecting petitioners’ argument 
that the ordinances are unconstitutional, the court noted that the
Seventh Circuit previously had upheld the constitutionality of a
handgun ban, that Heller had explicitly refrained from opining on
whether the Second Amendment applied to the States, and that
the court had a duty to follow established Circuit precedent. The
Seventh Circuit affirmed, relying on three 19th-century cases—
United States v. Cruikshank, 92 U. S. 542, Presser v. Illinois, 116
U. S. 252, andMiller v. Texas, 153 U. S. 535 —which were decided
in the wake of this Court’s interpretation of the Fourteenth
Amendment’s Privileges or Immunities Clause in the Slaughter-
House Cases, 16 Wall. 36.

Held: The judgment is reversed, and the case is remanded.

567 F. 3d 856, reversed and remanded.

Justice Alito delivered the opinion of the Court with respect to
Parts I, II–A, II–B, II–D, III–A, and III–B, concluding that the
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Fourteenth Amendment incorporates the Second
Amendment right, recognized in Heller, to keep and bear arms for
the purpose of self-defense. Pp. 5–9, 11–19, 19–33.

(a) Petitioners base their case on two submissions. Primarily, they
argue that the right to keep and bear arms is protected by the
Privileges or Immunities Clause of the Fourteenth Amendment
and that the Slaughter-House Cases’ narrow interpretation of the
Clause should now be rejected. As a secondary argument, they
contend that the Fourteenth Amendment’s Due Process Clause 
incorporates the Second Amendment right. Chicago and Oak Park
(municipal respondents) maintain that a right set out in the Bill of
Rights applies to the States only when it is an indispensable
attribute of any “‘civilized’” legal system. If it is possible to imagine 
a civilized country that does not recognize the right, municipal
respondents assert, that right is not protected by due process. And
since there are civilized countries that ban or strictly regulate the
private possession of handguns, they maintain that due process
does not preclude such measures. Pp. 4–5.

(b) The Bill of Rights, including the Second Amendment,
originally applied only to the Federal Government, not to the
States, see, e.g., Barron ex rel. Tiernan v. Mayor of Baltimore, 7
Pet. 243, 247, but the constitutional Amendments adopted in the
Civil War’s aftermath fundamentally altered the federal system. 
Four years after the adoption of the Fourteenth Amendment, this
Court held in the Slaughter-House Cases, that the Privileges or
Immunities Clause protects only those rights “which owe their 
existence to the Federal government, its National character, its
Constitution, or its laws,” 16 Wall., at 79, and that the
fundamental rights predating the creation of the Federal
Government were not protected by the Clause, id., at 76. Under
this narrow reading, the Court held that the Privileges or
Immunities Clause protects only very limited rights. Id., at 79–80.
Subsequently, the Court held that the Second Amendment applies
only to the Federal Government in Cruikshank, 92 U. S. 542,
Presser, 116 U. S. 252, andMiller, 153 U. S. 535, the decisions on
which the Seventh Circuit relied in this case. Pp. 5–9.

(c) Whether the Second Amendment right to keep and bear arms
applies to the States is considered in light of the Court’s 
precedents applying the Bill of Rights’ protections to the States. 
Pp. 11–19.

Journalist-guide-to-Heller-and-McDonald.pdf http://www.davekopel.org/2A/Journalist-guide-to-Heller-and-...

27 of 63 3/31/13 7:20 PM



28

(1) In the late 19th century, the Court began to hold that the Due
Process Clause prohibits the States from infringing Bill of Rights
protections. See, e.g., Hurtado v. California, 110 U. S. 516. Five
features of the approach taken during the ensuing era are noted.
First, the Court viewed the due process question as entirely
separate from the question whether a right was a privilege or
immunity of national citizenship. See Twining v. New Jersey, 211
U. S. 78 . Second, the Court explained that the only rights due
process protected against state infringement were those “of such a 
nature that they are included in the conception of due process of
law.” Ibid . Third, some cases during this era “can be seen as 
having asked … if a civilized system could be imagined that would 
not accord the particular protection” asserted therein.
Duncan v. Louisiana, 391 U. S. 145, n. 14. Fourth, the Court did
not hesitate to hold that a Bill of Rights guarantee failed to meet
the test for Due Process Clause protection, finding, e.g., that
freedom of speech and press qualified, Gitlow v. New York, 268
U. S. 652; Near v.Minnesota ex rel. Olson, 283 U. S. 697, but the
grand jury indictment requirement did not, Hurtado, supra.
Finally, even when such a right was held to fall within the
conception of due process, the protection or remedies afforded
against state infringement sometimes differed from those provided
against abridgment by the Federal Government. Pp. 11–13.

(2) Justice Black championed the alternative theory that §1 of
the Fourteenth Amendment totally incorporated all of the Bill of
Rights’ provisions, see, e.g., Adamson v. California, 332 U. S. 46
(Black, J., dissenting), but the Court never has embraced that
theory. Pp. 13–15.

(3) The Court eventually moved in the direction advocated by
Justice Black, by adopting a theory of selective incorporation by
which the Due Process Clause incorporates particular rights
contained in the first eight Amendments.
See, e.g., Gideon v.Wainright, 372 U. S. 335 . These decisions
abandoned three of the characteristics of the earlier period. The
Court clarified that the governing standard is whether a particular
Bill of Rights protection is fundamental to our Nation’s particular 
scheme of ordered liberty and system of justice. Duncan, supra, at
149, n. 14. The Court eventually held that almost all of the Bill of
Rights’ guarantees met the requirements for protection under the 
Due Process Clause. The Court also held that Bill of Rights
protections must “all … be enforced against the States under 
theFourteenth Amendment according to the same standards that
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protect those personal rights against federal encroachment.”
Malloy v. Hogan, 378 U. S. 1 . Under this approach, the Court
overruled earlier decisions holding that particular Bill of Rights
guarantees or remedies did not apply to the States. See, e.g.,
Gideon, supra, which overruled Betts v. Brady, 316 U. S. 455 .
Pp. 15–19.

(d) The Fourteenth Amendment makes the Second Amendment
right to keep and bear arms fully applicable to the States. Pp. 19–
33.

(1) The Court must decide whether that right is fundamental to
the Nation’s scheme of ordered liberty, Duncan v. Louisiana, 391
U. S. 145, or, as the Court has said in a related context, whether it
is “deeply rooted in this Nation’s history and 
tradition,” Washington v. Glucksberg, 521 U. S. 702 . Heller points
unmistakably to the answer. Self-defense is a basic right,
recognized by many legal systems from ancient times to the
present, and the Heller Court held that individual self-defense is
“the central component” of the Second Amendment right. 554
U. S., at ___, ___. Explaining that “the need for defense of self, 
family, and property is most acute” in the home, ibid ., the Court
found that this right applies to handguns because they are “the 
most preferred firearm in the nation to ‘keep’ and use for 
protection of one’s home and family,” id ., at ___, ___–___. It thus
concluded that citizens must be permitted “to use [handguns] for 
the core lawful purpose of self-defense.” Id ., at ___. Heller also
clarifies that this right is “deeply rooted in this Nation’s history 
and traditions, ” Glucksberg, supra, at 721. Heller explored the
right’s origins in English law and noted the esteem with which the 
right was regarded during the colonial era and at the time of the
ratification of the Bill of Rights. This is powerful evidence that the
right was regarded as fundamental in the sense relevant here.
That understanding persisted in the years immediately following
the Bill of Rights’ ratification and is confirmed by the state
constitutions of that era, which protected the right to keep and
bear arms. Pp. 19–22.

(2) A survey of the contemporaneous history also demonstrates
clearly that the Fourteenth Amendment’s Framers and ratifiers 
counted the right to keep and bear arms among those fundamental
rights necessary to the Nation’s system of ordered liberty. Pp. 22–
33.
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(i) By the 1850’s, the fear that the National Government would
disarm the universal militia had largely faded, but the right to
keep and bear arms was highly valued for self-defense.
Abolitionist authors wrote in support of the right, and attempts to
disarm “Free-Soilers” in “Bloody Kansas,” met with outrage that 
the constitutional right to keep and bear arms had been taken
from the people. After the Civil War, the Southern States engaged
in systematic efforts to disarm and injure African Americans, see
Heller, supra, at ___. These injustices prompted the 39th Congress
to pass the Freedmen’s Bureau Act of 1866 and the Civil Rights 
Act of 1866 to protect the right to keep and bear arms. Congress,
however, ultimately deemed these legislative remedies
insufficient, and approved the Fourteenth Amendment. Today, it
is generally accepted that that Amendment was understood to
provide a constitutional basis for protecting the rights set out in
the Civil Rights Act. See General Building Contractors Assn.,
Inc.v. Pennsylvania, 458 U. S. 375 . In Congressional debates on
the proposed Amendment, its legislative proponents in the 39th
Congress referred to the right to keep and bear arms as a
fundamental right deserving of protection. Evidence from the
period immediately following the Amendment’s ratification 
confirms that that right was considered fundamental. Pp. 22–31.

(ii) Despite all this evidence, municipal respondents argue that
Members of Congress overwhelmingly viewed §1 of the Fourteenth
Amendment as purely an antidiscrimination rule. But while §1
does contain an antidiscrimination rule, i.e., the Equal Protection
Clause, it can hardly be said that the section does no more than
prohibit discrimination. If what municipal respondents mean is
that the Second Amendment should be singled out for special—
and specially unfavorable—treatment, the Court rejects the
suggestion. The right to keep and bear arms must be regarded as a
substantive guarantee, not a prohibition that could be ignored so
long as the States legislated in an evenhanded manner. Pp. 30–33.

Justice Alito, joined by The Chief Justice, Justice Scalia, and
Justice Kennedy, concluded, in Parts II–C, IV, and V, that the
Fourteenth Amendment ’s Due Process Clause incorporates the
Second Amendment right recognized in Heller . Pp. 10–11, 33–44.

(a) Petitioners argue that that the Second Amendment right is
one of the “privileges or immunities of citizens of the United 
States.” There is no need to reconsider the Court’s interpretation
of the Privileges or Immunities Clause in the Slaughter-House
Cases because, for many decades, the Court has analyzed the
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question whether particular rights are protected against state
infringement under the Fourteenth Amendment ’s Due Process 
Clause. Pp. 10–11.

(b) Municipal respondents’ remaining arguments are rejected 
because they are at war with Heller ’s central holding. In effect, 
they ask the Court to hold the right to keep and bear arms as
subject to a different body of rules for incorporation than the other
Bill of Rights guarantees. Pp. 33–40.

(c) The dissents’ objections are addressed and rejected. Pp. 41–44.

Justice Thomas agreed that the Fourteenth Amendment makes
the Second Amendment right to keep and bear arms that was
recognized in District of Columbia v. Heller, 554 U. S. ___, fully
applicable to the States. However, he asserted, there is a path to
this conclusion that is more straightforward and more faithful to
the Second Amendment ’s text and history. The Court is correct in 
describing the Second Amendment right as “fundamental” to the 
American scheme of ordered liberty, Duncan v. Louisiana, 391
U. S. 145, and “deeply rooted in this Nation’s history and 
traditions,” Washington v. Glucksberg, 521 U. S. 702. But the
Fourteenth Amendment’s Due Process Clause, which speaks only 
to “process,” cannot impose the type of substantive restraint on
state legislation that the Court asserts. Rather, the right to keep
and bear arms is enforceable against the States because it is a
privilege of American citizenship recognized by §1 of the
Fourteenth Amendment, which provides, inter alia: “No State 
shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States.” In interpreting this 
language, it is important to recall that constitutional provisions
are “‘written to be understood by the voters.’” Heller, 554 U. S., at
___. The objective of this inquiry is to discern what “ordinary 
citizens” at the time of the Fourteenth Amendment’s ratification 
would have understood that Amendment's Privileges or
Immunities Clause to mean. Ibid. A survey of contemporary legal
authorities plainly shows that, at that time, the ratifying public
understood the Clause to protect constitutionally enumerated
rights, including the right to keep and bear arms. Pp. 1–34.

Alito, J., announced the judgment of the Court and delivered the
opinion of the Court with respect to Parts I, II–A, II–B, II–D, III–
A, and III–B, in which Roberts, C. J., and Scalia,
Kennedy, andThomas, JJ., joined, and an opinion with respect to
Parts II–C, IV, and V, in which Roberts, C. J.,
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and Scalia and Kennedy, JJ., join. Scalia, J., filed a concurring
opinion. Thomas, J., filed an opinion concurring in part and
concurring in the judgment. Stevens, J., filed a dissenting
opinion. Breyer, J., filed a dissenting opinion, in
which Ginsburg and Sotomayor, JJ., joined.

SUPREME COURT OF THE UNITED STATES
OTIS M c DONALD, et al ., PETITIONERS v. CITY OF CHICAGO,

ILLINOIS, et al .

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE
SEVENTH CIRCUIT

[June 28, 2010]

Justice Alito announced the judgment of the Court and delivered the
opinion of the Court with respect to Parts I, II–A, II–B, II–D, III–A, and
III–B, in which The Chief Justice, Justice Scalia, Justice Kennedy, and
Justice Thomas join, and an opinion with respect to Parts II–C, IV, and V,
in which The Chief Justice, Justice Scalia, and Justice Kennedy join.

Two years ago, in District of Columbia v. Heller, 554 U. S. ___
(2008), we held that the Second Amendment protects the right to
keep and bear arms for the purpose of self-defense, and we struck
down a District of Columbia law that banned the possession of
handguns in the home. The city of Chicago (City) and the village of
Oak Park, a Chicago suburb, have laws that are similar to the
District of Columbia’s, but Chicago and Oak Park argue that their 
laws are constitutional because the Second Amendment has no
application to the States. We have previously held that most of the
provisions of the Bill of Rights apply with full force to both the
Federal Government and the States. Applying the standard that is
well established in our case law, we hold that the Second
Amendment right is fully applicable to the States.
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[Chicago and Oak Park, Illinois, ban handguns.]

Chicago enacted its handgun ban to protect its residents “from the 
loss of property and injury or death from firearms.” See Chicago,
Ill., Journal of Proceedings of the City Council, p. 10049 (Mar. 19,
1982). The Chicago petitioners and their amici, however, argue
that the handgun ban has left them vulnerable to criminals.
Chicago Police Department statistics, we are told, reveal that the
City’s handgun murder rate has actually increased since the ban 
was enacted and that Chicago residents now face one of the
highest murder rates in the country and rates of other violent
crimes that exceed the average in comparable cities. [Citation to
my brief, providing data showing that Chicago’s violent crime 
ranking relative to other large cities, deteriorated immediately
and drastically after the 1982 handgun ban, and that odds that
this change was merely due to chance were less than 1 in 10,000.]

Several of the Chicago petitioners have been the targets of threats
and violence. For instance, Otis McDonald, who is in his late
seventies, lives in a high-crime neighborhood. He is a community
activist involved with alternative policing strategies, and his
efforts to improve his neighborhood have subjected him to violent
threats from drug dealers. . . .

[Procedural history of the case.]

II

A

[Summary of Chicago’s argument that a right is incorporated only 
if every “civilized” country recognizes it.]

B

History of the application of the Bill of Rights to the states before the Civil
War, and the early cases on 14th Amendment Privileges or Immunities:

The Bill of Rights, including the Second Amendment, originally
applied only to the Federal Government. In Barron ex rel. Tiernan
v.Mayor of Baltimore, 7 Pet. 243 (1833), the Court. . . firmly
rejected the proposition that the first eight Amendments operate
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as limitations on the States, holding that they apply only to the
Federal Government. . .

The constitutional Amendments adopted in the aftermath of the
Civil War fundamentally altered our country’s federal system. The 
provision at issue in this case, §1 of the Fourteenth Amendment,
provides, among other things, that a State may not abridge “the 
privileges or immunities of citizens of the United States” or 
deprive “any person of life, liberty, or property, without due 
process of law.”

Four years after the adoption of the Fourteenth Amendment, this
Court was asked to interpret the Amendment’s reference to “the 
privileges or immunities of citizens of the United States.” 
The Slaughter-House Cases, supra, involved challenges to a
Louisiana law permitting the creation of a state-sanctioned
monopoly on the butchering of animals within the city of New
Orleans. Justice Samuel Miller’s opinion for the Court concluded 
that the Privileges or Immunities Clause protects only those rights
“which owe their existence to the Federal government, its National
character, its Constitution, or its laws.” Id., at 79. The Court held
that other fundamental rights—rights that predated the creation
of the Federal Government and that “the State governments were 
created to establish and secure”—were not protected by the
Clause. Id., at 76.

. . .

Under the Court’s narrow reading, the Privileges or Immunities 
Clause protects such things as the right “to come to the seat of 
government to assert any claim [a citizen] may have upon that
government, to transact any business he may have with it, to seek
its protection, to share its offices, to engage in administering its
functions … [and to] become a citizen of any State of the Union by 
a bona fide residence therein, with the same rights as other
citizens of that State.” Id., at 79–80 (internal quotation marks
omitted).

. . . Four Justices dissented. Justice Field, joined by Chief Justice
Chase and Justices Swayne and Bradley, criticized the majority
for reducing the Fourteenth Amendment’s Privileges or 
Immunities Clause to “a vain and idle enactment, which 
accomplished nothing, and most unnecessarily excited Congress
and the people on its passage.” . . . Justice Swayne described the
majority’s narrow reading of the Privileges or Immunities Clause 
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as “turn[ing] … what was meant for bread into a stone.” Id ., at
129 (dissenting opinion).

Today, many legal scholars dispute the correctness of the
narrow Slaughter-House interpretation. . . . Amar, Substance and
Method in the Year 2000, 28 Pepperdine L. Rev. 601, 631, n. 178
(2001) (“Virtually no serious modern scholar—left, right, and
center—thinks that this [interpretation] is a plausible reading of
the Amendment”) . . .

Three years after the decision in the Slaughter-House Cases, the
Court decided Cruikshank, the first of the three 19th-century
cases on which the Seventh Circuit relied. 92 U. S. 542 . In that
case, the Court reviewed convictions stemming from the infamous
Colfax Massacre in Louisiana on Easter Sunday 1873. Dozens of
blacks, many unarmed, were slaughtered by a rival band of armed
white men. Cruikshank himself allegedly marched unarmed
African-American prisoners through the streets and then had
them summarily executed. Ninety-seven men were indicted for
participating in the massacre, but only nine went to trial. Six of
the nine were acquitted of all charges; the remaining three were
acquitted of murder but convicted under the Enforcement Act of
1870, 16 Stat. 140, for banding and conspiring together to deprive
their victims of various constitutional rights, including the right to
bear arms.

The Court reversed all of the convictions, including those relating
to the deprivation of the victims’ right to bear arms.Cruikshank,
92 U. S., at 553, 559. The Court wrote that the right of bearing
arms for a lawful purpose “is not a right granted by the 
Constitution” and is not “in any manner dependent upon that 
instrument for its existence.” Id., at 553. “The second 
amendment,” the Court continued, “declares that it shall not be
infringed; but this … means no more than that it shall not be 
infringed by Congress.” Ibid. “Our later decisions in Presser v.
Illinois, 116 U. S. 252, 265 (1886), andMiller v. Texas, 153 U. S.
535, 538 (1894)

Miller v. Texas, above, is not the same case a U.S. v. Miller, 1939. The
Texas case involved a police attack on a white man because he was living
with a black woman.

, reaffirmed that the Second Amendment applies only to the
Federal Government.” Heller, 554 U. S., at ___, n. 23 (slip op.,
at 48, n. 23).
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The Alito Four decline to reexamine the old precedents on Privileges or
Immunities:

. . .

We see no need to reconsider that interpretation here. For many
decades, the question of the rights protected by the Fourteenth
Amendment against state infringement has been analyzed under
the Due Process Clause of that Amendment and not under the
Privileges or Immunities Clause. We therefore decline to disturb
the Slaughter-House holding.

At the same time, however, this Court’s decisions in
Cruikshank, Presser, andMiller do not preclude us from
considering whether the Due Process Clause of the Fourteenth
Amendment makes the Second Amendment right binding on the
States. See Heller, 554 U. S., at ___, n. 23 (slip op., at 48, n. 23).
None of those cases “engage[d] in the sort of Fourteenth
Amendment inquiry required by our later cases.” Ibid. As
explained more fully below, Cruikshank, Presser, andMiller all
preceded the era in which the Court began the process of “selective 
incorporation” under the Due Process Clause, and we have never 
previously addressed the question whether the right to keep and
bear arms applies to the States under that theory.

. . .

D

1

History of use of the Due Process clause to enforce the Bill of Rights
against the States:

In the late 19th century, the Court began to consider whether the
Due Process Clause prohibits the States from infringing rights set
out in the Bill of Rights. See Hurtado v. California, 110 U. S.
516 (1884) (due process does not require grand jury indictment);
Chicago, B. & Q. R. Co. v. Chicago, 166 U. S. 226 (1897) (due
process prohibits States from taking of private property for public
use without just compensation). Five features of the approach
taken during the ensuing era should be noted.
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First, the Court viewed the due process question as entirely
separate from the question whether a right was a privilege or
immunity of national citizenship. See Twining v. New Jersey, 211
U. S. 78, 99 (1908).

Second, the Court explained that the only rights protected against
state infringement by the Due Process Clause were those rights “of 
such a nature that they are included in the conception of due
process of law.” Ibid. See also, e.g., Adamson v. California, 332
U. S. 46 (1947); Betts v. Brady, 316 U. S. 455 (1942); Palko
v. Connecticut, 302 U. S. 319 (1937); Grosjean v. American Press
Co., 297 U. S. 233 (1936); Powell v. Alabama, 287 U. S. 45(1932).
While it was “possible that some of the personal rights 
safeguarded by the first eight Amendments against National
action [might] also be safeguarded against state action,” the Court 
stated, this was “not because those rights are enumerated in the 
first eight Amendments.” Twining, supra, at 99.

The Court used different formulations in describing the
boundaries of due process. For example, in Twining, the Court
referred to “immutable principles of justice which inhere in the
very idea of free government which no member of the Union may
disregard.” 211 U. S., at 102 (internal quotation marks omitted).
In Snyder v.Massachusetts, 291 U. S. 97, 105 (1934), the Court
spoke of rights that are “so rooted in the traditions and conscience 
of our people as to be ranked as fundamental.” And in Palko, the
Court famously said that due process protects those rights that are
“the very essence of a scheme of ordered liberty” and essential to 
“a fair and enlightened system of justice.” 302 U. S., at 325.

Third, in some cases decided during this era the Court “can be 
seen as having asked, when inquiring into whether some
particular procedural safeguard was required of a State, if a
civilized system could be imagined that would not accord the
particular protection.” Duncan v. Louisiana, 391 U. S. 145, n. 14
(1968). Thus, in holding that due process prohibits a State from
taking private property without just compensation, the Court
described the right as “a principle of natural equity, recognized by 
all temperate and civilized governments, from a deep and
universal sense of its justice.” Chicago, B. & Q. R. Co., supra, at
238. Similarly, the Court found that due process did not provide a
right against compelled incrimination in part because this right
“has no place in the jurisprudence of civilized and free countries
outside the domain of the common law.” Twining, supra, at 113.
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Fourth, the Court during this era was not hesitant to hold that a
right set out in the Bill of Rights failed to meet the test for
inclusion within the protection of the Due Process Clause. The
Court found that some such rights qualified. See, e.g., Gitlow v.
New York, 268 U. S. 652, 666 (1925) (freedom of speech and
press); Near v.Minnesota ex rel. Olson, 283 U. S. 697 (1931)
(same); Powell, supra (assistance of counsel in capital cases); De
Jonge, supra (freedom of assembly); Cantwell v. Connecticut,310
U. S. 296 (1940) (free exercise of religion). But others did not.
See, e.g., Hurtado, supra (grand jury indictment requirement);
Twining, supra (privilege against self-incrimination).

Finally, even when a right set out in the Bill of Rights was held to
fall within the conception of due process, the protection or
remedies afforded against state infringement sometimes differed
from the protection or remedies provided against abridgment by
the Federal Government. To give one example, in Betts the Court
held that, although the Sixth Amendment required the
appointment of counsel in all federal criminal cases in which the
defendant was unable to retain an attorney, the Due Process
Clause required appointment of counsel in state criminal
proceedings only where “want of counsel in [the] particular case … 
result[ed] in a conviction lacking in … fundamental fairness.” 316 
U. S., at 473. Similarly, in Wolf v. Colorado, 338 U. S. 25 (1949),
the Court held that the “core of the Fourth Amendment” was 
implicit in the concept of ordered liberty and thus “enforceable 
against the States through the Due Process Clause” but that the 
exclusionary rule, which applied in federal cases, did not apply to
the States. Id ., at 27–28, 33.

2

Justice Hugo Black favored total incorporation of Amendments I-VIII, via
the Due Process clause. But his view did not prevail:

An alternative theory regarding the relationship between the Bill
of Rights and §1 of the Fourteenth Amendment was championed
by Justice Black. This theory held that §1 of the Fourteenth
Amendment totally incorporated all of the provisions of the Bill of
Rights. See, e.g., Adamson, supra, at 71–72 (Black, J.,
dissenting); Duncan, supra, at 166 (Black, J., concurring). As
Justice Black noted, the chief congressional proponents of the
Fourteenth Amendment espoused the view that the Amendment
made the Bill of Rights applicable to the States and, in so doing,
overruled this Court’s decision in Barron. Adamson, 332 U. S., at
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72 (dissenting opinion). Nonetheless, the Court never has
embraced Justice Black’s “total incorporation” theory.

3

The modern rules for selective incorporation:

While Justice Black’s theory was never adopted, the Court 
eventually moved in that direction by initiating what has been
called a process of “selective incorporation,” i.e ., the Court began
to hold that the Due Process Clause fully incorporates particular
rights contained in the first eight Amendments. See,
e.g., Gideon v. Wainright, 372 U. S.
335, 341 (1963); Malloy v.Hogan, 378 U. S. 1, 5–6
(1964); Pointer v. Texas, 380 U. S. 400,403–404
(1965);Washington v. Texas, 388 U. S. 14, 18 (1967); Duncan, 391
U. S., at 147–148; Benton v.Maryland, 395 U. S. 784, 794 (1969).

The decisions during this time abandoned three of the previously
noted characteristics of the earlier period. The Court made it clear
that the governing standard is not whether any “civilized system 
[can] be imagined that would not accord the particular
protection.” Duncan, 391 U. S., at 149, n. 14. Instead, the Court
inquired whether a particular Bill of Rights guarantee is
fundamental to our scheme of ordered liberty and system of
justice. Id ., at 149, and n. 14; see also id., at 148 (referring to
those “fundamental principles of liberty and justice which lie at 
the base of all our civil and political institutions” (emphasis added; 
internal quotation marks omitted)).

The Court also shed any reluctance to hold that rights guaranteed
by the Bill of Rights met the requirements for protection under the
Due Process Clause. The Court eventually incorporated almost all
of the provisions of the Bill of Rights. Only a handful of the Bill of
Rights protections remain unincorporated. 13

[Footnote 13: In addition to the right to keep and bear arms (and
the Sixth Amendment right to a unanimous jury verdict, see n. 14,
infra), the only rights not fully incorporated are (1) the Third
Amendment’s protection against quartering of soldiers; (2) 
the Fifth Amendment ’s grand jury indictment requirement; (3) 
the Seventh Amendment right to a jury trial in civil cases; and (4)
the Eighth Amendment ’s prohibition on excessive fines. We never 
have decided whether the Third Amendment or the Eighth
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Amendment’s prohibition of excessive fines applies to the States 
through the Due Process Clause...]

Finally, the Court abandoned “the notion that the Fourteenth
Amendment applies to the States only a watered-down, subjective
version of the individual guarantees of the Bill of Rights,” stating 
that it would be “incongruous” to apply different standards 
“depending on whether the claim was asserted in a state or federal 
court.” . . . Instead, the Court decisively held that incorporated
Bill of Rights protections “are all to be enforced against the States
under the Fourteenth Amendment according to the same
standards that protect

III

Application of the modern test to the Second Amendment:

With this framework in mind, we now turn directly to the
question whether the Second Amendment right to keep and bear
arms is incorporated in the concept of due process. In answering
that question, as just explained, we must decide whether the right
to keep and bear arms is fundamental to our scheme of ordered
liberty, Duncan, 391 U. S., at 149, or as we have said in a related
context, whether this right is “deeply rooted in this Nation’s 
history and tradition,” Washington v. Glucksberg, 521 U. S.
702, 721 (1997) (internal quotation marks omitted).

A

The Heller opinion itself detailed how the right of armed self-defense is
deeply rooted in American history and tradition:

Our decision in Heller points unmistakably to the answer. Self-
defense is a basic right, recognized by many legal systems from
ancient times to the present day, and in Heller, we held that
individual self-defense is “the central component ” of the Second
Amendment right. (stating that the “inherent right of self-defense
has been central to the Second Amendment right”). Explaining 
that “the need for defense of self, family, and property is most
acute” in the home, we found that this right applies to handguns
because they are “the most preferred firearm in the nation to 
‘keep’ and use for protection of one’s home and family,” (noting
that handguns are “overwhelmingly chosen by American society
for [the] lawful purpose” of self-defense) (“[T]he American people 
have considered the handgun to be the quintessential self-defense
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weapon”). Thus, we concluded, citizens must be permitted “to use 
[handguns] for the core lawful purpose of self-defense.”

Heller makes it clear that this right is “deeply rooted in this 
Nation’s history and tradition. ” Glucksberg, supra, at 721
(internal quotation marks omitted). Heller explored the right’s 
origins, noting that the 1689 English Bill of Rights explicitly
protected a right to keep arms for self-defense, and that by 1765,
Blackstone was able to assert that the right to keep and bear arms
was “one of the fundamental rights of Englishmen.”

Blackstone’s assessment was shared by the American colonists.
[More early American history.]

B

1

[Antebellum history.]

History of attempts by the unreconstructed ex-confederate states to disarm
the freedmen, and the congressional efforts to protect the freedmen’s
Second Amendment rights, including by enactment of the Fourteenth
Amendment:

After the Civil War, many of the over 180,000 African Americans
who served in the Union Army returned to the States of the old
Confederacy, where systematic efforts were made to disarm them
and other blacks. See Heller, 554 U. S., at ___ (slip op., at 42); E.
Foner, Reconstruction: America’s Unfinished Revolution 1863–
1877, p. 8 (1988) (hereinafter Foner). The laws of some States
formally prohibited African Americans from possessing firearms.
For example, a Mississippi law provided that “no freedman, free 
negro or mulatto, not in the military service of the United States
government, and not licensed so to do by the board of police of his
or her county, shall keep or carry fire-arms of any kind, or any
ammunition, dirk or bowie knife.” Certain Offenses of Freedmen, 
1865 Miss. Laws p. 165, §1, in 1 Documentary History of
Reconstruction 289 (W. Fleming ed. 1950); see also Regulations for
Freedmen in Louisiana, in id ., at 279–280; H. R. Exec. Doc. No.
70, 39th Cong., 1st Sess., 233, 236 (1866) (describing a Kentucky
law); E. McPherson, The Political History of the United States of
America During the Period of Reconstruction 40 (1871) (describing
a Florida law); id ., at 33 (describing an Alabama law).
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Throughout the South, armed parties, often consisting of ex-
Confederate soldiers serving in the state militias, forcibly took
firearms from newly freed slaves. In the first session of the 39th
Congress, Senator Wilson told his colleagues: “In Mississippi rebel
State forces, men who were in the rebel armies, are traversing the
State, visiting the freedmen, disarming them, perpetrating
murders and outrages upon them; and the same things are done in
other sections of the country.” 39th Cong. Globe 40 (1865). The
Report of the Joint Committee on Reconstruction—which was
widely reprinted in the press and distributed by Members of the
39th Congress to their constituents shortly after Congress
approved the Fourteenth Amendment—contained numerous
examples of such abuses. See, e.g., Joint Committee on
Reconstruction, H. R. Rep. No. 30, 39th Cong., 1st Sess., pt. 2, pp.
219, 229, 272, pt. 3, pp. 46, 140, pt. 4, pp. 49–50 (1866); see also S.
Exec. Doc. No. 2, 39th Cong., 1st Sess., 23–24, 26, 36 (1865). In one
town, the “marshal [took] all arms from returned colored soldiers, 
and [was] very prompt in shooting the blacks whenever an
opportunity occur[red].” H. R. Exec. Doc. No. 70, at 238 (internal
quotation marks omitted). As Senator Wilson put it during the
debate on a failed proposal to disband Southern militias: “There is 
one unbroken chain of testimony from all people that are loyal to
this country, that the greatest outrages are perpetrated by armed
men who go up and down the country searching houses, disarming
people, committing outrages of every kind and description.” 39th 
Cong. Globe 915 (1866).

Union Army commanders took steps to secure the right of all
citizens to keep and bear arms, but the 39th Congress concluded
that legislative action was necessary. Its efforts to safeguard the
right to keep and bear arms demonstrate that the right was still
recognized to be fundamental.

The most explicit evidence of Congress’ aim appears in §14 of the
Freedmen’s Bureau Act of 1866, which provided that “the right … 
to have full and equal benefit of all laws and proceedings
concerning personal liberty, personal security, and the acquisition,
enjoyment, and disposition of estate, real and personal, including
the constitutional right to bear arms, shall be secured to and
enjoyed by all the citizens … without respect to race or color, or 
previous condition of slavery.” 14 Stat. 176–177 (emphasis added).
Section 14 thus explicitly guaranteed that “all the citizens,” black 
and white, would have “the constitutional right to bear arms.”
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The Civil Rights Act of 1866, 14 Stat. 27, which was considered at
the same time as the Freedmen’s Bureau Act, similarly sought to 
protect the right of all citizens to keep and bear arms. Section 1 of
the Civil Rights Act guaranteed the “full and equal benefit of all 
laws and proceedings for the security of person and property, as is
enjoyed by white citizens.” Ibid . This language was virtually
identical to language in 14 of the Freedmen’s Bureau 
Act, 14 Stat. 176–177 (“the right … to have full and equal benefit 
of all laws and proceedings concerning personal liberty, personal
security, and the acquisition, enjoyment, and disposition of estate,
real and personal”). And as noted, the latter provision went on to 
explain that one of the “laws and proceedings concerning personal 
liberty, personal security, and the acquisition, enjoyment, and
disposition of estate, real and personal” was “the constitutional 
right to bear arms.” Ibid. Representative Bingham believed that
the Civil Rights Act protected the same rights as enumerated in
the Freedmen’s Bureau bill, which of course explicitly mentioned 
the right to keep and bear arms. 39th Cong. Globe 1292. The
unavoidable conclusion is that the Civil Rights Act, like the
Freedmen’s Bureau Act, aimed to protect “the constitutional right 
to bear arms” and not simply to prohibit discrimination. See also 
Amar, Bill of Rights 264–265 (noting that one of the “core purposes 
of the Civil Rights Act of 1866 and of the Fourteenth
Amendment was to redress the grievances” of freedmen who had
been stripped of their arms and to “affirm the full and equal right 
of every citizen to self-defense”).

Congress, however, ultimately deemed these legislative remedies
insufficient. Southern resistance, Presidential vetoes, and this
Court’s pre-Civil-War precedent persuaded Congress that a
constitutional amendment was necessary to provide full protection
for the rights of blacks. Today, it is generally accepted that
the Fourteenth Amendment was understood to provide a
constitutional basis for protecting the rights set out in the Civil
Rights Act of 1866. . . .

In debating the Fourteenth Amendment, the 39th Congress
referred to the right to keep and bear arms as a fundamental right
deserving of protection. Senator Samuel Pomeroy described three
“indispensable” “safeguards of liberty under our form of 
Government.” 39th Cong. Globe 1182. One of these, he said, was
the right to keep and bear arms:

“Every man … should have the right to bear arms for the defense 
of himself and family and his homestead. And if the cabin door of
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the freedman is broken open and the intruder enters for purposes
as vile as were known to slavery, then should a well-loaded
musket be in the hand of the occupant to send the polluted wretch
to another world, where his wretchedness will forever remain
complete.” Ibid .

. . .

Evidence from the period immediately following the ratification of
the Fourteenth Amendment only confirms that the right to keep
and bear arms was considered fundamental. In an 1868 speech
addressing the disarmament of freedmen, Representative Stevens
emphasized the necessity of the right: “Disarm a community and 
you rob them of the means of defending life. Take away their
weapons of defense and you take away the inalienable right of
defending liberty.” “The fourteenth amendment, now so happily
adopted, settles the whole question.” Cong. Globe, 40th Cong., 2d 
Sess., 1967. And in debating the Civil Rights Act of 1871, Congress
routinely referred to the right to keep and bear arms and decried
the continued disarmament of blacks in the South. See Halbrook,
Freedmen 120–131. Finally, legal commentators from the period
emphasized the fundamental nature of the right. See, e.g., T.
Farrar, Manual of the Constitution of the United States of
America §118, p. 145 (1867) (reprint 1993); J. Pomeroy, An
Introduction to the Constitutional Law of the United States §239,
pp. 152–153 (3d ed. 1875).

The right to keep and bear arms was also widely protected by
state constitutions at the time when the Fourteenth Amendment
was ratified. In 1868, 22 of the 37 States in the Union had state
constitutional provisions explicitly protecting the right to keep and
bear arms. . . .Quite a few of these state constitutional guarantees,
moreover, explicitly protected the right to keep and bear arms as
an individual right to self-defense. . . . What is more, state
constitutions adopted during the Reconstruction era by former
Confederate States included a right to keep and bear arms. . . . A
clear majority of the States in 1868, therefore, recognized the right
to keep and bear arms as being among the foundational rights
necessary to our system of Government.

In sum, it is clear that the Framers and ratifiers of the
Fourteenth Amendment counted the right to keep and bear arms
among those fundamental rights necessary to our system of
ordered liberty.
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[Rejects Chicago’s argument that the 14th Amendment allows
states do deprive citizens of fundamental rights, as long as states
do not discriminate racially.]

Fourth, municipal respondents’ purely antidiscrimination theory 
of the Fourteenth Amendment disregards the plight of whites in
the South who opposed the Black Codes. If the 39th Congress and
the ratifying public had simply prohibited racial discrimination
with respect to the bearing of arms, opponents of the Black Codes
would have been left without the means of self-defense—as had
abolitionists in Kansas in the 1850’s.

. . .
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Rejecting Chicago and Oak Park’s request that the Court abandon its
modern rules for incorporation, and return to the 1930s rules:

Municipal respondents’ remaining arguments are at war with our 
central holding in Heller: that the Second Amendment protects a
personal right to keep and bear arms for lawful purposes, most
notably for self-defense within the home. Municipal respondents,
in effect, ask us to treat the right recognized in Heller as a second-
class right, subject to an entirely different body of rules than the
other Bill of Rights guarantees that we have held to be
incorporated into the Due Process Clause.

Municipal respondents’ main argument is nothing less than a plea
to disregard 50 years of incorporation precedent and return
(presumably for this case only) to a bygone era. . . . Therefore, the
municipal respondents continue, because such countries as
England, Canada, Australia, Japan, Denmark, Finland,
Luxembourg, and New Zealand either ban or severely limit
handgun ownership, it must follow that no right to possess such
weapons is protected by the Fourteenth Amendment.

This line of argument is, of course, inconsistent with the long-
established standard we apply in incorporation cases. See Duncan,
391 U. S., at 149, and n. 14. And the present-day implications of
municipal respondents’ argument are stunning. For example,
many of the rights that our Bill of Rights provides for persons
accused of criminal offenses are virtually unique to this
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country. If our understanding of the right to a jury trial, the right
against self-incrimination, and the right to counsel were necessary
attributes of any civilized country, it would follow that the United
States is the only civilized Nation in the world.

. . . For example, in Everson v. Board of Ed. of Ewing, 330 U. S.
1, 8 (1947), the Court held that the Fourteenth Amendment
incorporates the Establishment Clause of the First Amendment.
Yet several of the countries that municipal respondents recognize
as civilized have established state churches. If we were to adopt
municipal respondents’ theory, all of this Court’s Establishment
Clause precedents involving actions taken by state and local
governments would go by the boards.

. . .

The right to keep and bear arms, however, is not the only
constitutional right that has controversial public safety
implications. All of the constitutional provisions that impose
restrictions on law enforcement and on the prosecution of crimes
fall into the same category. See, e.g ., Hudson v.Michigan, 547
U. S. 586, 591 (2006) (“The exclusionary rule generates 
‘substantial social costs,’ United States v. Leon, 468 U. S.
897,907 (1984), which sometimes include setting the guilty free
and the dangerous at large”); Barker v. Wingo, 407 U. S.
514, 522(1972) (reflecting on the serious consequences of dismissal
for a speedy trial violation, which means “a defendant who may be
guilty of a serious crime will go free”); Miranda v. Arizona, 384
U. S. 436, 517 (1966) (Harlan, J., dissenting); id., at 542 (White, J.,
dissenting) (objecting that the Court’s rule “[i]n some unknown 
number of cases … will return a killer, a rapist or other criminal to 
the streets … to repeat his crime”); Mapp, 367 U. S., at 659.
Municipal respondents cite no case in which we have refrained
from holding that a provision of the Bill of Rights is binding on the
States on the ground that the right at issue has disputed public
safety implications.

. . .

Under our precedents, if a Bill of Rights guarantee is fundamental
from an American perspective, then, unless stare decisis counsels
otherwise, that guarantee is fully binding on the States and
thus limits (but by no means eliminates) their ability to devise
solutions to social problems that suit local needs and values. As
noted by the 38 States that have appeared in this case
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as amici supporting petitioners, “[s]tate and local experimentation 
with reasonable firearms regulations will continue under
the Second Amendment.” Brief for State of Texas et al. as Amici
Curiae 23.

The participation of 38 states as amici in favor of incorporation in
McDonald, and of nearly as many in favor of the individual right in Heller,
is one marker of widespread support for the right in the American political
system. It is very unusual for 38 states to ask the Supreme Court to limit
the discretion of state legislatures.

. . .

Only one case in American history has ever upheld a handgun ban.
Chicago’s worries that incorporating the Second Amendment will wipe out
all gun control is overwrought:

As evidence that the Fourteenth Amendment has not historically
been understood to restrict the authority of the States to regulate
firearms, municipal respondents and supporting amici cite a
variety of state and local firearms laws that courts have upheld.
But what is most striking about their research is the paucity of
precedent sustaining bans comparable to those at issue here and
in Heller. Municipal respondents cite precisely one case (from the
late 20th century) in which such a ban was sustained. See Brief for
Municipal Respondents 26–27 (citing Kalodimos v.Morton Grove,
103 Ill. 2d 483, 470 N. E. 2d 266 (1984)); see also Reply Brief for
Respondents NRA et al. 23, n. 7 (asserting that no other court has
ever upheld a complete ban on the possession of handguns). It is
important to keep in mind that Heller, while striking down a law
that prohibited the possession of handguns in the home,
recognized that the right to keep and bear arms is not “a right to 
keep and carry any weapon whatsoever in any manner whatsoever
and for whatever purpose.” 554 U. S., at ___ (slip op., at 54). We
made it clear in Heller that our holding did not cast doubt on such
longstanding regulatory measures as “prohibitions on the 
possession of firearms by felons and the mentally ill,” “laws 
forbidding the carrying of firearms in sensitive places such as
schools and government buildings, or laws imposing conditions
and qualifications on the commercial sale of arms.” Id ., at ___–___
(slip op., at 54–55). We repeat those assurances here. Despite
municipal respondents’ doomsday proclamations, incorporation
does not imperil every law regulating firearms.

. . .
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V

A

[Response to Stevens dissent.]

The relationship between the Bill of Rights’ guarantees and the 
States must be governed by a single, neutral principle. It is far too
late to exhume what Justice Brennan, writing for the Court 46
years ago, derided as “the notion that the Fourteenth Amendment
applies to the States only a watered-down, subjective version of
the individual guarantees of the Bill of Rights.”

B

Response to the Breyer dissent:

. . .

Justice Breyer’ s conclusion that the Fourteenth Amendment does
not incorporate the right to keep and bear arms appears to rest
primarily on four factors: First, “there is no popular consensus” 
that the right is fundamental, post, at 9; second, the right does not
protect minorities or persons neglected by those holding political
power, post, at 10; third, incorporation of the Second
Amendment right would “amount to a significant incursion on a 
traditional and important area of state concern, altering the
constitutional relationship between the States and the Federal
Government” and preventing local variations, post, at 11; and
fourth, determining the scope of the Second Amendment right in
cases involving state and local laws will force judges to answer
difficult empirical questions regarding matters that are outside
their area of expertise, post, at 11–16. Even if we believed that
these factors were relevant to the incorporation inquiry, none of
these factors undermines the case for incorporation of the right to
keep and bear arms for self-defense.

First, we have never held that a provision of the Bill of Rights
applies to the States only if there is a “popular consensus” that the 
right is fundamental, and we see no basis for such a rule. But in
this case, as it turns out, there is evidence of such a consensus.
An amicus brief submitted by 58 Members of the Senate and 251
Members of the House of Representatives urges us to hold that the
right to keep and bear arms is fundamental. See Brief for Senator
Kay Bailey Hutchison et al. as Amici Curiae 4. Another brief
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submitted by 38 States takes the same position. Brief for State of
Texas et al. as Amici Curiae 6.

Second, petitioners and many others who live in high-crime areas
dispute the proposition that the Second Amendment right does not
protect minorities and those lacking political clout. The plight of
Chicagoans living in high-crime areas was recently highlighted
when two Illinois legislators representing Chicago districts called
on the Governor to deploy the Illinois National Guard to patrol the
City’s streets. The legislators noted that the number of Chicago
homicide victims during the current year equaled the number of
American soldiers killed during that same period in Afghanistan
and Iraq and that 80% of the Chicago victims were
black. Amici supporting incorporation of the right to keep and bear
arms contend that the right is especially important for women and
members of other groups that may be especially vulnerable to
violent crime. If, as petitioners believe, their safety and the safety
of other law-abiding members of the community would be
enhanced by the possession of handguns in the home for self-
defense, then the Second Amendment right protects the rights of
minorities and other residents of high-crime areas whose needs
are not being met by elected public officials.

Third, Justice Breyer is correct that incorporation of the Second
Amendment right will to some extent limit the legislative freedom
of the States, but this is always true when a Bill of Rights
provision is incorporated. Incorporation always restricts
experimentation and local variations, but that has not stopped the
Court from incorporating virtually every other provision of the Bill
of Rights. “[T]he enshrinement of constitutional rights necessarily 
takes certain policy choices off the table.” Heller, 554 U. S., at __
(slip op., at 64). This conclusion is no more remarkable with
respect to the Second Amendment than it is with respect to all the
other limitations on state power found in the Constitution.

Finally, Justice Breyer is incorrect that incorporation will require
judges to assess the costs and benefits of firearms restrictions and
thus to make difficult empirical judgments in an area in which
they lack expertise. As we have noted, while his opinion
in Heller recommended an interest-balancing test, the Court
specifically rejected that suggestion. See supr a, at 38–39. “The 
very enumeration of the right takes out of the hands of
government—even the Third Branch of Government—the power to
decide on a case-by-case basis whether the right is really
worthinsisting upon.” Heller, supra, at ___ (slip op., at 62–63).
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In Heller, we held that the Second Amendment protects the right
to possess a handgun in the home for the purpose of self-defense.
Unless considerations of stare decisis counsel otherwise, a
provision of the Bill of Rights that protects a right that is
fundamental from an American perspective applies equally to the
Federal Government and the States. See Duncan, 391 U. S., at
149, and n. 14. We therefore hold that the Due Process Clause of
the Fourteenth Amendment incorporates the Second
Amendmentright recognized in Heller . The judgment of the Court
of Appeals is reversed, and the case is remanded for further
proceedings.

It is so ordered.

Justice Thomas, concurring in part and concurring in the
judgment.

. . .

II B

Dred Scott recognized that if Blacks were citizens, they would have the
right to carry guns:

I start with the nature of the rights that 1’s Privileges or 
Immunities Clause protects. Section 1 overruled Dred Scott ’s 
holding that blacks were not citizens of either the United States or
their own State and, thus, did not enjoy “the privileges and 
immunities of citizens” embodied in the Constitution. 19 How., at
417. The Court in Dred Scott did not distinguish between
privileges and immunities of citizens of the United States and
citizens in the several States, instead referring to the rights of
citizens generally. It did, however, give examples of what the
rights of citizens were—the constitutionally enumerated rights of
“the full liberty of speech” and the right “to keep and carry arms.” 
Ibid.

Section 1 protects the rights of citizens “of the United States” 
specifically. The evidence overwhelmingly demonstrates that the
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privileges and immunities of such citizens included individual
rights enumerated in the Constitution, including the right to keep
and bear arms.

. . .

2 b (1)

The history of the Fourteenth Amendment in Congress shows specific
intent to protect Second Amendment rights as Privileges or Immunities:

In describing these rights, [the Senate sponsor of the 14th
Amendment, Ohio Senator Jacob] Howard explained that they
included “the privileges and immunities spoken of” in Article IV, 
§2. Id., at 2765. Although he did not catalogue the precise “nature” 
or “extent” of those rights, he thought “Corfield v. Coryell” 
provided a useful description. Howard then submitted that

“[t]o these privileges and immunities, whatever they may be— . . .
should be added the personal rights guarantied and secured by the
first eight amendments of the Constitution; such as the freedom of
speech and of the press; the right of the people peaceably to
assemble and petition the Government for a redress of grievances,
[and] . . . the right to keep and to bear arms.” Ibid. (emphasis
added).

News of Howard’s speech was carried in major newspapers across
the country . . .

(2)

The Civil Rights Act and the Freedmen’s Bureau Act were also intended to
safeguard Second Amendment rights:

When read against this backdrop, the civil rights legislation
adopted by the 39th Congress in 1866 further supports this view.
Between passing the Thirteenth Amendment —which outlawed
slavery alone—and the Fourteenth Amendment, Congress passed
two significant pieces of legislation. The first was the Civil Rights
Act of 1866, which provided that “all persons born in the United 
States” were “citizens of the United States” and that “such 
citizens, of every race and color, . . . shall have the same right” to, 
among other things, “full and equal benefit of all laws and
proceedings for the security of person and property, as is enjoyed
by white citizens.” Ch. 31, 1, 14 Stat. 27.
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Both proponents and opponents of this Act described it as
providing the “privileges” of citizenship to freedmen, and defined 
those privileges to include constitutional rights, such as the right
to keep and bear arms. See 39th Cong. Globe 474 (remarks of Sen.
Trumbull) (stating that the “the late slaveholding States” had 
enacted laws “depriving persons of African descent of privileges 
which are essential to freemen,” including “prohibit[ing] any negro 
or mulatto from having fire-arms” and stating that “[t]he purpose 
of the bill under consideration is to destroy all these
discriminations”); id., at 1266–1267 (remarks of Rep. Raymond)
(opposing the Act, but recognizing that to “[m]ake a colored man a 
citizen of the United States” would guarantee to him, inter alia, “a 
defined status . . . a right to defend himself and his wife and
children; a right to bear arms”).

Three months later, Congress passed the Freedmen’s Bureau Act, 
which also entitled all citizens to the “full and equal benefit of all 
laws and proceedings concerning personal liberty” and “personal 
security.” Act of July 16, 1866, ch. 200, 14, 14 Stat.176. The Act
stated expressly that the rights of personal liberty and security
protected by the Act “includ[ed] the constitutional right to bear 
arms.” Ibid.

. . .

3

After the Fourteenth Amendment was ratified, it was recognized by the
public as protecting Second Amendment rights:

Interpretations of the Fourteenth Amendment in the period
immediately following its ratification help to establish the public
understanding of the text at the time of its adoption.

. . .

Another example of public understanding comes from United
States Attorney Daniel Corbin’s statement in an 1871 Ku Klux 
Klan prosecution. Corbin cited Barron and declared:

“[T]he fourteenth amendment changes all that theory, and lays the 
same restriction upon the States that before lay upon the Congress
of the United States—that, as Congress heretofore could not
interfere with the right of the citizen to keep and bear arms, now,
after the adoption of the fourteenth amendment, the State cannot
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interfere with the right of the citizen to keep and bear arms. The
right to keep and bear arms is included in the fourteenth
amendment, under ‘privileges and immunities.’ ” Proceedings in 
the Ku Klux Trials at Columbia, S. C., in the United States Circuit
Court, November Term, 1871, p. 147 (1872).

* * *

This evidence plainly shows that the ratifying public understood
the Privileges or Immunities Clause to protect constitutionally
enumerated rights, including the right to keep and bear arms. As
the Court demonstrates, there can be no doubt that §1 was
understood to enforce the Second Amendment against the States.
See ante, at 22–33. In my view, this is because the right to keep
and bear arms was understood to be a privilege of American
citizenship guaranteed by the Privileges or Immunities Clause.

C

The Privileges or Immunities clause is not merely a ban on discrimination,
which would allow for deprivation of rights on a non-racial basis:

The next question is whether the Privileges or Immunities Clause
merely prohibits States from discriminating among citizens if they
recognize the Second Amendment’s right to keep and bear arms, or 
whether the Clause requires States to recognize the right. The
municipal respondents, Chicago and Oak Park, argue for the
former interpretation. They contend that the Second Amendment,
as applied to the States through the Fourteenth, authorizes a
State to impose an outright ban on handgun possession such as
the ones at issue here so long as a State applies it to all citizens
equally. The Court explains why this antidiscrimination-only
reading of 1 as a whole is “implausible.” Ante, at 31 (citing Brief
for Municipal Respondents 64). I agree, but because I think it is
the Privileges or Immunities Clause that applies this right to the
States, I must explain why this Clause in particular protects
against more than just state discrimination, and in fact
establishes a minimum baseline of rights for all American citizens.

1

I begin, again, with the text. The Privileges or Immunities Clause
opens with the command that “No State shall ” abridge the 
privileges or immunities of citizens of the United States. Amdt. 14,
§1 (emphasis added). The very same phrase opens Article I, §10 of
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the Constitution, which prohibits the States from “pass[ing] any 
Bill of Attainder” or “ex post facto Law,” among other things. . . .

This interpretation is strengthened when one considers that the
Privileges or Immunities Clause uses the verb “abridge,” rather 
than “discriminate,” to describe the limit it imposes on state 
authority. The Webster’s dictionary in use at the time of 
Reconstruction defines the word “abridge” to mean “[t]o deprive; to 
cut off; . . . as, to abridge one of his rights.” Webster, An American 
Dictionary of the English Language, at 6. The Clause is thus best
understood to impose a limitation on state power to infringe upon
pre-existing substantive rights. It raises no indication that the
Framers of the Clause used the word “abridge” to prohibit only 
discrimination.

. . .

2 a

. . .

Antebellum views that the Bill of Rights does apply to the States:

Third, while Barron made plain that the Bill of Rights was not
legally enforceable against the States, see supra, at 2, the
significance of that holding should not be overstated. Like the
Framers, see supra, at 14–15, many 19th-century Americans
understood the Bill of Rights to declare inalienable rights that pre-
existed all government. Thus, even though the Bill of Rights
technically applied only to the Federal Government, many
believed that it declared rights that no legitimate government
could abridge.

Chief Justice Henry Lumpkin’s decision for the Georgia Supreme 
Court in Nunn v. State, 1 Ga. 243 (1846), illustrates this view. In
assessing state power to regulate firearm possession, Lumpkin
wrote that he was “aware that it has been decided, that 
[the Second Amendment ], like other amendments adopted at the
same time, is a restriction upon the government of the United
States, and does not extend to the individual States.” Id., at 250.
But he still considered the right to keep and bear arms as “an
unalienable right, which lies at the bottom of every free
government,” and thus found the States bound to honor it. Ibid .
Other state courts adopted similar positions with respect to the
right to keep and bear arms and other enumerated rights. Some
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courts even suggested that the protections in the Bill of Rights
were legally enforceable against the States, Barron
notwithstanding. A prominent treatise of the era took the same
position. W. Rawle, A View of the Constitution of the United
States of America 124–125 (2d ed. 1829) (reprint 2009) (arguing
that certain of the first eight Amendments “appl[y] to the state 
legislatures” because those Amendments “form parts of the 
declared rights of the people, of which neither the state powers nor
those of the Union can ever deprive them”); id., at 125–126
(describing the Second Amendment “right of the people to keep 
and bear arms” as “a restraint on both” Congress and the States); 
see also Heller, 554 U. S., at __ (slip op., at 34) (describing Rawle’s 
treatise as “influential”). Certain abolitionist leaders adhered to 
this view as well. Lysander Spooner championed the popular
abolitionist argument that slavery was inconsistent with
constitutional principles, citing as evidence the fact that it
deprived black Americans of the “natural right of all men ‘to keep 
and bear arms’ for their personal defence,” which he believed the 
Constitution “prohibit[ed] both Congress and the State 
governments from infringing.” L. Spooner, The Unconstitutionality 
of Slavery 98 (1860).

In sum, some appear to have believed that the Bill of Rights did
apply to the States, even though this Court had squarely rejected
that theory. See, e.g., supra, at 27–28 (recounting Rep. Hale’s 
argument to this effect). Many others believed that the liberties
codified in the Bill of Rights were ones that no State should
abridge, even though they understood that the Bill technically did
not apply to States. These beliefs, combined with the fact that
most state constitutions recognized many, if not all, of the
individual rights enumerated in the Bill of Rights, made the need
for federal enforcement of constitutional liberties against the
States an afterthought. See ante, at 29 (opinion of the Court)
(noting that, “[i]n 1868, 22 of the 37 States in the Union had state 
constitutional provisions explicitly protecting the right to keep and
bear arms”). That changed with the national conflict over slavery.

B

Slave state suppression of freedom of speech and the right to arms:

In the contentious years leading up to the Civil War, those who
sought to retain the institution of slavery found that to do so, it
was necessary to eliminate more and more of the basic liberties of
slaves, free blacks, and white abolitionists. Congressman Tobias
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Plants explained that slaveholders “could not hold [slaves] safely 
where dissent was permitted,” so they decided that “all dissent 
must be suppressed by the strong hand of power.” 39th Cong. 
Globe 1013. The measures they used were ruthless, repressed
virtually every right recognized in the Constitution, and
demonstrated that preventing only discriminatory state firearms
restrictions would have been a hollow assurance for liberty. Public
reaction indicates that the American people understood this point.

. . .

The Southern fear of slave rebellion was not unfounded. Although
there were others, two particularly notable slave uprisings heavily
influenced slaveholders in the South. In 1822, a group of free
blacks and slaves led by Denmark Vesey planned a rebellion in
which they would slay their masters and flee to Haiti. H.
Aptheker, American Negro Slave Revolts 268–270 (1983). The plan
was foiled, leading to the swift arrest of 130 blacks, and the
execution of 37, including Vesey. Id., at 271. Still, slaveowners
took notice—it was reportedly feared that as many as 6,600 to
9,000 slaves and free blacks were involved in the plot. Id., at 272.
A few years later, the fear of rebellion was realized. An uprising
led by Nat Turner took the lives of at least 57 whites before it was
suppressed. Id., at 300–302.

The fear generated by these and other rebellions led Southern
legislatures to take particularly vicious aim at the rights of free
blacks and slaves to speak or to keep and bear arms for their
defense. Teaching slaves to read (even the Bible) was a criminal
offense punished severely in some States. See K. Stampp, The
Peculiar Institution: Slavery in the Ante-bellum South 208, 211
(1956). Virginia made it a crime for a member of an “abolition” 
society to enter the State and argue “that the owners of slaves
have no property in the same, or advocate or advise the abolition
of slavery.” 1835–1836 Va. Acts ch. 66, p. 44. Other States
prohibited the circulation of literature denying a master’s right to 
property in his slaves and passed laws requiring postmasters to
inspect the mails in search of such material. C. Eaton, The
Freedom-of-Thought Struggle in the Old South 118–143, 199–200
(1964).

Many legislatures amended their laws prohibiting slaves from
carrying firearms to apply the prohibition to free blacks as well.
See, e.g., Act of Dec. 23, 1833, §7, 1833 Ga. Acts pp. 226, 228
(declaring that “it shall not be lawful for any free person of colour 
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in this state, to own, use, or carry fire arms of any description
whatever”); H. Aptheker, Nat Turner’s Slave Rebellion 74–76, 83–
94 (1966) (discussing similar Maryland and Virginia statutes); see
also Act of Mar. 15, 1852, ch. 206, 1852 Miss. Laws p. 328
(repealing laws allowing free blacks to obtain firearms licenses);
Act of Jan. 31, 1831, 1831 Fla. Acts p. 30 (same). Florida made it
the “duty” of white citizen “patrol[s] to search negro houses or 
other suspected places, for fire arms.” Act of Feb. 17, 1833, ch. 671, 
1833 Fla. Acts pp. 26, 30. If they found any firearms, the patrols
were to take the offending slave or free black “to the nearest 
justice of the peace,” whereupon he would be “severely punished” 
by “whipping on the bare back, not exceeding thirty-nine lashes,” 
unless he could give a “plain and satisfactory” explanation of how 
he came to possess the gun. Ibid.

Southern blacks were not alone in facing threats to their personal
liberty and security during the antebellum era. Mob violence in
many Northern cities presented dangers as well. Cottrol &
Diamond, The Second Amendment : Toward an Afro-Americanist
Reconsideration, 80 Geo. L. J. 309, 340 (1991) (hereinafter Cottrol)
(recounting a July 1834 mob attack against “churches, homes, and 
businesses of white abolitionists and blacks” in New York that 
involved “upwards of twenty thousand people and required the 
intervention of the militia to suppress”); ibid. (noting an uprising 
in Boston nine years later in which a confrontation between a
group of white sailors and four blacks led “a mob of several 
hundred whites ” to “attac[k] and severely beat every black they 
could find”).

c

Post-Civil War white racist anxieties about armed Blacks. Congressional
efforts to protect arms rights of the freedmen. Great quote from Thaddeus
Stevens (House sponsor of the 13th Amendment):

After the Civil War, Southern anxiety about an uprising among
the newly freed slaves peaked. As Representative Thaddeus
Stevens is reported to have said, “[w]hen it was first proposed to 
free the slaves, and arm the blacks, did not half the nation
tremble? The prim conservatives, the snobs, and the male waiting-
maids in Congress, were in hysterics.” K. Stampp, The Era of 
Reconstruction, 1865–1877, p. 104 (1965) (hereinafter Era of
Reconstruction).
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As the Court explains, this fear led to “systematic efforts” in the 
“old Confederacy” to disarm the more than 180,000 freedmen who 
had served in the Union Army, as well as other free blacks.
See ante, at 23. Some States formally prohibited blacks from
possessing firearms. Ante, at 23–24 (quoting 1865 Miss. Laws
p. 165, §1, reprinted in 1 Fleming 289). Others enacted legislation
prohibiting blacks from carrying firearms without a license, a
restriction not imposed on whites. See, e.g., La. Statute of 1865,
reprinted in id., at 280. Additionally, “[t]hroughout the South, 
armed parties, often consisting of ex-Confederate soldiers serving
in the state militias, forcibly took firearms from newly freed
slaves.” Ante, at 24.

As the Court makes crystal clear, if the Fourteenth Amendment
“had outlawed only those laws that discriminate on the basis of 
race or previous condition of servitude, African-Americans in the
South would likely have remained vulnerable to attack by many of
their worst abusers: the state militia and state peace
officers.”Ante, at 32. In the years following the Civil War, a law
banning firearm possession outright “would have been 
nondiscriminatory only in the formal sense,” for it would have “left 
firearms in the hands of the militia and local peace officers.” Ibid.

Evidence suggests that the public understood this at the time the
Fourteenth Amendment was ratified. The publicly circulated
Report of the Joint Committee on Reconstruction extensively
detailed these abuses, see ante, at 23–24 (collecting examples),
and statements by citizens indicate that they looked to the
Committee to provide a federal solution to this problem, see, e.g.,
39th Cong. Globe 337 (remarks of Rep. Sumner) (introducing “a 
memorial from the colored citizens of the State of South Carolina” 
asking for, inter alia, “constitutional protection in keeping arms, in 
holding public assemblies, and in complete liberty of speech and of
the press”).

One way in which the Federal Government responded was to
issue military orders countermanding Southern arms legislation.
See, e.g., Jan. 17, 1866, order from Major General D. E. Sickles,
reprinted in E. McPherson, The Political History of the United
States of America During the Period of Reconstruction 37 (1871)
(“The constitutional rights of all loyal and well-disposed
inhabitants to bear arms will not be infringed”). The significance 
of these steps was not lost on those they were designed to protect.
After one such order was issued, The Christian Recorder,
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published by the African Methodist Episcopal Church, published
the following editorial:

“‘We have several times alluded to the fact that the Constitution 
of the United States, guaranties to every citizen the right to keep
and bear arms. . . . All men, without the distinction of color, have
the right to keep arms to defend their homes, families, or
themselves.’

“We are glad to learn that [the] Commissioner for this State . . . 
has given freedmen to understand that they have as good a right
to keep fire arms as any other citizens. The Constitution of the
United States is the supreme law of the land, and we will be
governed by that at present.” Right to Bear Arms, Christian 
Recorder (Phila.), Feb. 24, 1866, pp. 29–30.

The same month, The Loyal Georgian carried a letter to the editor
asking “Have colored persons a right to own and carry fire arms?—
A Colored Citizen.” The editors responded as follows:

“Almost every day, we are asked questions similar to the above. 
We answer certainly you have the same right to own and carry fire
arms that other citizens have. You are not only free but citizens of
the United States and, as such, entitled to the same privileges
granted to other citizens by the Constitution of the United States.

. . . . .

“. . . Article II, of the amendments to the Constitution of the 
United States, gives the people the right to bear arms and states
that this right shall not be infringed. . . . All men, without
distinction of color, have the right to keep arms to defend their
homes, families or themselves.” Letter to the Editor, Loyal 
Georgian (Augusta), Feb. 3, 1866, p. 3.

These statements are consistent with the arguments of
abolitionists during the antebellum era that slavery, and the slave
States’ efforts to retain it, violated the constitutional rights of 
individuals—rights the abolitionists described as among the
privileges and immunities of citizenship. See, e.g., J. Tiffany,
Treatise on the Unconstitutionality of American Slavery 56 (1849)
(reprint 1969) (“pledg[ing] . . . to see that all the rights, privileges, 
and immunities, granted by the constitution of the United States,
are extended to all”); id., at 99 (describing the “right to keep and 
bear arms” as one of those rights secured by “the constitution of
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the United States”). The problem abolitionists sought to remedy 
was that, under Dred Scott, blacks were not entitled to the
privileges and immunities of citizens under the Federal
Constitution and that, in many States, whatever inalienable rights
state law recognized did not apply to blacks.
See, e.g., Cooper v. Savannah, 4 Ga. 68, 72 (1848) (deciding, just
two years after Chief Justice Lumpkin’s opinion in Nunn
recognizing the right to keep and bear arms, see supra, at 39, that
“[f]ree persons of color have never been recognized here as citizens;
they are not entitled to bear arms”).

Frederick Douglass:

Section 1 guaranteed the rights of citizenship in the United States
and in the several States without regard to race. But it was
understood that liberty would be assured little protection if §1 left
each State to decide which privileges or immunities of United
States citizenship it would protect. As Frederick Douglass
explained before 1’s adoption, “the Legislatures of the South can 
take from him the right to keep and bear arms, as they can—they
would not allow a negro to walk with a cane where I came from,
they would not allow five of them to assemble together.” In What 
New Skin Will the Old Snake Come Forth? An Address Delivered
in New York, New York, May 10, 1865, reprinted in 4 The
Frederick Douglass Papers 79, 83–84 (J. Blassingame & J.
McKivigan eds., 1991) (footnote omitted). “Notwithstanding the 
provision in the Constitution of the United States, that the right to
keep and bear arms shall not be abridged,” Douglass explained 
that “the black man has never had the right either to keep or bear 
arms.” Id., at 84. Absent a constitutional amendment to enforce
that right against the States, he insisted that “the work of the 
Abolitionists [wa]s not finished.” Ibid.

This history confirms what the text of the Privileges or
Immunities Clause most naturally suggests: Consistent with its
command that “[n]o State shall … abridge” the rights of United 
States citizens, the Clause establishes a minimum baseline of
federal rights, and the constitutional right to keep and bear arms
plainly was among them.

III

[Discussion of stare decisis.]
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Cruikshank deserves no respect as precedent. It was the cornerstone of
white mob violence against freedmen:

Three years after Slaughter-House, the Court in Cruikshank
squarely held that the right to keep and bear arms was not a
privilege of American citizenship, thereby overturning the
convictions of militia members responsible for the brutal Colfax
Massacre. See supra, at 4–5. Cruikshank is not a precedent
entitled to any respect. The flaws in its interpretation of the
Privileges or Immunities Clause are made evident by the
preceding evidence of its original meaning, and I would reject the
holding on that basis alone. But, the consequences
of Cruikshank warrant mention as well.

Cruikshank’s holding that blacks could look only to state 
governments for protection of their right to keep and bear arms
enabled private forces, often with the assistance of local
governments, to subjugate the newly freed slaves and their
descendants through a wave of private violence designed to drive
blacks from the voting booth and force them into peonage, an
effective return to slavery. Without federal enforcement of the
inalienable right to keep and bear arms, these militias and mobs
were tragically successful in waging a campaign of terror against
the very people the Fourteenth Amendment had just made
citizens.

Take, for example, the Hamburg Massacre of 1876. There, a white
citizen militia sought out and murdered a troop of black
militiamen for no other reason than that they had dared to
conduct a celebratory Fourth of July parade through their mostly
black town. The white militia commander, “Pitchfork” Ben 
Tillman,

Tillman was a vicious racist, even by the standards of the time. He later
was elected Governor and Senator from South Carolina. Today, he is best
known for the 1907 Tillman Act, the first federal statute restricting
campaign contributions.

later described this massacre with pride: “[T]he leading white men
of Edgefield” had decided “to seize the first opportunity that the 
negroes might offer them to provoke a riot and teach the negroes a
lesson by having the whites demonstrate their superiority by
killing as many of them as was justifiable.” S. Kantrowitz, Ben
Tillman & the Reconstruction of White Supremacy 67 (2000)
(ellipsis, brackets, and internal quotation marks omitted). None of
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the perpetrators of the Hamburg murders was ever brought to
justice.

Organized terrorism like that perpetuated by Tillman and his
cohorts proliferated in the absence of federal enforcement of
constitutional rights. Militias such as the Ku Klux Klan, the
Knights of the White Camellia, the White Brotherhood, the Pale
Faces, and the ’76 Association spread terror among blacks and
white Republicans by breaking up Republican meetings,
threatening political leaders, and whipping black militiamen. Era
of Reconstruction, 199–200; Curtis 156. These groups raped,
murdered, lynched, and robbed as a means of intimidating, and
instilling pervasive fear in, those whom they despised. A. Trelease,
White Terror: The Ku Klux Klan Conspiracy and Southern
Reconstruction 28–46 (1995).

Although Congress enacted legislation to suppress these
activities, Klan tactics remained a constant presence in the lives of
Southern blacks for decades. Between 1882 and 1968, there were
at least 3,446 reported lynchings of blacks in the South. Cottrol
351–352. They were tortured and killed for a wide array of alleged
crimes, without even the slightest hint of due process. Emmit Till,
for example, was killed in 1955 for allegedly whistling at a white
woman. S. Whitfield, A Death in the Delta: The Story of Emmett
Till 15–31 (1988). The fates of other targets of mob violence were
equally depraved. See, e.g., Lynched Negro and Wife Were First
Mutilated, Vicksburg (Miss.) Evening Post, Feb. 8, 1904, reprinted
in R. Ginzburg, 100 Years of Lynchings 63 (1988); Negro Shot
Dead for Kissing His White Girlfriend, Chi. Defender, Feb. 31,
1915, in id., at 95 (reporting incident in Florida); La. Negro Is
Burned Alive Screaming “I Didn’t Do It,” Cleveland Gazette, Dec. 
13, 1914, in id., at 93 (reporting incident in Louisiana).

Black armed self-defense against racist mobs:

The use of firearms for self-defense was often the only way black
citizens could protect themselves from mob violence. As Eli
Cooper, one target of such violence, is said to have explained,
“‘[t]he Negro has been run over for fifty years, but it must stop 
now, and pistols and shotguns are the only weapons to stop a
mob.’ ” Church Burnings Follow Negro Agitator’s Lynching, 
Chicago Defender, Sept. 6, 1919, in id., at 124. Sometimes, as in
Cooper’s case, self-defense did not succeed. He was dragged from
his home by a mob and killed as his wife looked on. Ibid. But at
other times, the use of firearms allowed targets of mob violence to
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survive. One man recalled the night during his childhood when his
father stood armed at a jail until morning to ward off lynchers. See
Cottrol, 354. The experience left him with a sense, “not ‘of 
powerlessness, but of the “possibilities of salvation” ’ ” that came 
from standing up to intimidation. Ibid.

In my view, the record makes plain that the Framers of the
Privileges or Immunities Clause and the ratifying-era public
understood—just as the Framers of the Second Amendment did—
that the right to keep and bear arms was essential to the
preservation of liberty. The record makes equally plain that they
deemed this right necessary to include in the minimum baseline of
federal rights that the Privileges or Immunities Clause established
in the wake of the War over slavery. There is nothing about
Cruikshank’s contrary holding that warrants its retention.

* * *

I agree with the Court that the Second Amendment is fully
applicable to the States. I do so because the right to keep and bear
arms is guaranteed by the Fourteenth Amendment as a privilege
of American citizenship.
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